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Introduction

This Regulation Impact Statement (RIS) examines the case for action by the Australian Government
to strengthenthe incentives faced by Non-Government Institutions (NGls) to participatein the
National Redress Scheme for Institutional Child Sexual Abuse (the Scheme), applying the principles
of Australia’sregulatoryimpact analysis framework as outlined in the Australian Government Guide
to Regulatory Impact Analysis?.

Importantly, this RISis about the case for stronger incentives for NGlIs to join the Scheme, not about
whether Australia should have a Scheme. Introduction of the Scheme was recommended by the
Royal Commission into Institutional Responses to Child Sexual Abuse (the Royal Commission) (box 1),
was agreed by the Australian Government shortly after, and was established in 2018 (box 2).

Box 1: Royal Commission into Institutional Responses to Child Sexual Abuse

In January 2013, the Australian Government established the Royal Commission in response to
allegations of sexual abuse of children in institutional contextsthat had been emerging in Australia
for many years. Over a five-year period, the Royal Commission inquired into how institutions with a
responsibility for children managed and responded to allegations and instances of child sexual abuse
and investigated where systems failed to protect children.

The Royal Commission found that the trauma of institutional child sexual abuse can have profound,
long-lasting and cumulative impacts on survivors. The most common impact was on the survivors’
mental health, including depression, anxiety, post-traumatic stress disorder, sleeping difficulties and
nightmares, as well as feelings of guilt, shame and low self-esteem. Additionally, the Royal
Commission found survivors had difficulties with trust and intimacy, parenting and relationship
problems, and often developed addictions after using alcohol or other drugs to managethe
psychological trauma. Child sexual abuse can have ripple effects that reach beyond the abused child
and affect future generations.

The Australian Government recognises the long-term impacts child sexual abuse can have on the
health and wellbeing of people. The Royal Commission wasan important first step towards
acknowledging the suffering of people and finding ways to move forward. Itsfinal report can be
found at: https://www.childabuseroyalcommission.gov.au/final-report.

! Availableat: https://www.pmc.gov.au/sites/default/files/publications/australian-government-guide-to-
regulatory-impact-analysis.pdf



https://www.childabuseroyalcommission.gov.au/final-report

Box 2: The National Redress Scheme for Institutional Child Sexual Abuse

The Scheme was established in 2018 in response to recommendations made by the Royal
Commission. Itis established under the National Redress Scheme for Institutional Child Sexual
Abuse Act 2018 (the Act).

The Scheme aims to recognise and alleviate the impact of past child sexual abuse that occurredin
an institutional context, providing people a simple, trauma-informed way to access redress. The
Scheme provides three elements of redress to eligible applicants:

e  amonetarypayment of up to $150,000;
e access to counselling and psychological services; and
e the option to receive a direct personal response from a responsible institution(s).

The Act sets out who is eligible to apply for redress, the objectives and principles under which the
Scheme operates, and the requirements on institutions participating in the Scheme.

An applicant can only make one application for redress through the Scheme, although their
application can include multiple claims of abuse. A person who acceptsan offer of redress is
required to release the responsible participating institution/s from liability for sexual abuse and
related non-sexual abuse that is within scope of the Scheme. This means that an applicant cannot
pursue an institution for compensation through the civil legal system for the abuse that they
received redress for under the Scheme, providing legal certainty for NGlsthat participatein the
Scheme.

The Scheme holds institutions accountable for past sexual abuse, requiring a responsible
institution to pay for compensation. NGls are liable for abuse regardless of the Scheme’s
existence; joining the Scheme does not create liability for past wrongdoing, and NGIs canstill be
pursued through civil litigation.

Among other recommendations, the Royal Commission suggested that the Scheme should be
survivor focused, that the responsible institution should fund the cost of redress, and thata
‘reasonable likelihood’ be the standard of proof for determining applications.

This enables equal access to redress and justice, which canbe difficult for some survivors to
pursue under existing mechanisms. Individuals may be unable to pursue redress through civil
litigation, due to the requirement for individuals to fund private civil litigation, legalissues such as
a lack of evidence for a balance of probability threshold, or unwillingness to be exposed to an
adversarial process given the attendant personal trauma and uncertainty such litigation entails.

Numerous case studies in the Royal Commission final report detailed the inadequacy of civil
litigationand previous redress attemptsat providing a sense of justice and compensation to
victims of child sexual abuse in an institutional context.

1. The problem

As it currently stands, the extensive communitywide benefits from the Scheme are not being
realised due to the less than maximum participationin the Scheme.

Under the operating rules of the Scheme, survivors cannot access redress unless at least one of the
institutions responsible for their abuse is participating in the Scheme. If a person names more than



one institution in their application, and they choose to proceed without all the relevant institutions
having joined, their redress payment may be reduced. An applicant has no ability to require
participationin the Scheme by an institution.

The Australian Government cannot mandate that NGlsjoin the voluntary Scheme. Under legislation,
for a NGl to join the Scheme it must be declared, by notifiable instrument, to be a participating
institution. The Minister for Families and Social Services cannot make a declaration unless the NGl
has agreedto participate in the Scheme.

Because participation in the Scheme is voluntary, itis reasonable to assume individual NGls have
made, and will continue to make, their own calculations about the costs and benefits to them of
joining the Scheme. Factors likely to be relevant to NGls in making such decisions will include any
reputational effects they will suffer from non-participation, the risks of financial costs to them of
participating weighed up against the risk of financial costs of non-participation, and any other
relevant factors.

Improving communitywide outcomes require the costs and benefits on all partiesto be considered,
something that individual NGIswill not necessarily take account of in making their own personal
decision to join the Scheme. Given this mismatch between NGIs’ private incentive to join, which may
currently be minimal, and the community’s expectationthat they sign up to participate, less-than-
maximum participation by NGls on an ongoing basis should be expected. Thisresults ina
commensurate reduction in communitywide benefits for survivors, NGls, governments, and the
community atlarge.

Given the benefits of the Scheme — to survivors of institutional child sexual abuse, NGls, and the
community atlarge - the Australian governments and the community expect all institutions named
in applications to the Scheme, or in materials published by the Royal Commission, to join the
Scheme as soon as possible in order for survivors to accessthe redress they deserve in the most
trauma informed and efficient manner achievable.

The Scheme will continue to receive applications over the next seven years, some of which may
name NGlsthat have not previously been named in applications. Some of the newly named NGls
may be reluctant to join the Scheme and there are currently no consequences of not participating,
beyond being publicly named on the Scheme’s website as refusing to join. Some NGIs yet to join the
Scheme may never do so unless furtherincentives are applied. While larger and/or more motivated
NGIs have already joined, stronger levers are needed to influence the remaining NGls tojoin.

2. Why is Government action needed?

Government action is needed to further incentivise NGIs making individual decisions to join the
Scheme, to align with the community’s interest in maximising participation.

As noted, some NGlsyet to join the Scheme may never do so unless further levers are applied.
Unless their participationin the Scheme canbe incentivised, including through Government
intervention, some survivors of institutional child sexual abuse will not be able to access redress. The
Royal Commission identified the extensive costs survivors face in both trying to pursue redress
through private litigation, and the costs of not being able to pursue redress at all.

The Australian Government administers the Scheme and has the ability to control a number of levers
that can strongly influence NGlsto join the Scheme. Government action is needed to ensure NGls
areincentivised to join, with the application of financial consequences if they do not join, which will



help influence their decisions about whether to participate or not, with NGl incentives more closely
aligned to the community benefits and expectationsas a whole.

Only Government action can create a clear imperative for an institution to join the Scheme by
shifting the incentives they face to join.

3. What policy options are you considering?

This RIS considers two policy changes for incentivising charitable NGl participationin the Scheme,
and compares them to the current situation. This RIS discusses options to encourage relevant
non-participating NGlswho are registered charities to join the Scheme.

Option 1 — Maintain the status quo

Maintain the status quo, whereby registered charities continue to face no financial consequences for
a failure to participate in the Scheme. Existing measures, including working with relevant registered
charities to encourage their participation, and naming relevant non-participating registered charities
on the Scheme website, would continue.

Option 2 — A new governance standard that applies to registered charities named in a claim for
redress, and registered charities likely to be named in a claim for redress

This option involves the introduction of a new Australian Charities and Not-for-profits Commission
(ACNC) governance standard to require a registered charityto take reasonable steps? to participate
in the Scheme if the entity, has been named in a claim for redress or is likely to be? identified as
being involved in the abuse of an applicant for redress under the Scheme.

This approachis broadly consistent with the existing ACNC governance standards and best practice
corporate governance, which require charities to plan, prepare and govern themselves not simply
based on what has happened or is currently happening, but also on what is reasonably foreseeable.

Option 3 — A new governance standard that applies only to registered charities named in a claim
for redress

This option involves the introduction of a new ACNC governance standardto require a registered
charity namedin a claim for redress to take reasonable steps to participate in the Scheme.

Restricting the application of the governance standard to registered charities that have been named
in a claim for redress may not capture instances where survivors are waiting for charities named in
the Royal Commission to join the Scheme prior to making a claim for redress. However if a survivor

2 Whether a registeredcharity is taking reasonable steps at a given pointintimeis contingent on the particular
facts andcircumstances andneeds to be assessed on a case by case basis. The Department of Social
Services, as theadministrator of the Scheme, will shareinformation with the ACNC to inform its
assessment of whether entities are taking reasonable steps to jointhe Scheme.

3 Guidance willbe developedregarding entities who may be likely to beidentified ina claim. This may capture
entities that:arenamed in a report of the Royal Commission; have been involved inlitigationregarding
pastinstitutional child sexualabuse; or have been notified thata personintends to lodge an application
under the Scheme which names the entity as beinginvolved in past child sexual abuse.



were to identify a charityin a claim for redress, the charity would be subject to the new governance
standard.

Common to both options 2 and 3

Registered charities, with the exception of basic religious charities (BRCs), are required to comply
with ACNC governance standards in order to maintain their charity status. To address this potential
gap, in addition to the measures discussed in this document, the Government is amending the
eligibility criteria for BRCsin the Australian Charities and Not-for-profits Commission Act 2012 (ACNC
Act) so that BRCswho have a claim against them under the Scheme must join the Scheme in order to
retaintheir BRCstatus. Relevant BRCs who fail to join the Scheme will no longer be eligible for BRC
status and therefore must comply with all governance standards*. Where charities have lost their
BRCstatus, theimpacts they face will be consistent with those faced by all non-BRC charities, as
discussed below.

Consistent with the administration of the Scheme, registered charities who are unable to join
despite best efforts (for example not being sufficiently financially viable) will not be subject to ACNC
compliance action.

Additionallevers beyond the scope of this RIS

Itis important to note a variety of levers exist, including those targeting financial consequences, to
incentivise NGlsto join the Scheme. This RIS examines options related to removal of charity
registration and the subsequent loss of tax concessions, but a multifaceted approach is needed to
maximise institutional participation. A particular cohort of NGlIs not influenced by one lever may be
influenced by a different set of incentives.

NGIs not influenced by this policy may be influenced by other complementary levers. As noted
above, the Australian Government is also publicly naming NGIs that do not commit to joining the
Scheme and is progressing changes that will remove an NGI’saccess to future Government grant
funding, in parallelto this work.

4. What is the likely net benefit of each option?

Option One —Maintain the status quo, current Government policy applies and relevant charities
who do not join the Scheme continue to be eligible for charity registration.

In the absence of a change in Australian Government policy to incentivise registered charitiesto
participate in the Scheme, the full benefits of the Scheme to the community are unlikely to be
realised, resulting in unnecessary costs to survivors and the wider community.

Survivors that have a potential claim against a registered charity that has refused to participate in
the Scheme will not be able to accessthe three elements of redress and the community as a whole
will continue to face the extensive costs of the system that existed prior to the Scheme being
established.

4 Thereare currently five ACNC governance standards that are a set of core, minimum standards that deal with
how charities arerun (including their processes, activities andrelationships). The standards require
charities to remain charitable, operate lawfully, and beruninanaccountable andresponsible way.
Proposals discussed in this document would add a sixth governance standard. More informationon
governance standardsis available on the ACNC website : https://www.acnc.gov.au/forcharities/manage-
your-charity/governance-hub/governance-standards



Impact on survivors

Where a registered charity named in an application to the Scheme does not join, survivors would not
be able to access appropriate redress through the Scheme in relation to that registered charity.

The current situation negativelyimpacts on individual survivors as (discussed above) they must fund
the private litigation costs of pursuing registered charitiesin court, with the attendant evidentiary
challenges and personal trauma that system entails, or alternatively they may not be able to access
any form of redress. This could arise where the applicant’s health or financial situation affects their
capacityto pursue civil action (which operateson a higher standard of proof). Potential future
applicants may also lose confidence in the Scheme, not believing it to be an effective way of seeking
redress.

Impact on institutions

Under the Scheme’s design and legislative framework, institutions initially had until 30 June 2020 to
join the Scheme. This deadline to join was later extended to 31 December 2020, with identified NGls
given until this date to complete the joining process; those that did not join by that date have been
publicly named on the Scheme’s websites and may be subject to consequences.

The majority of identified non-participating charitiesare in the process of joining. However one
registered charity has expressly refused to join the Scheme, and given the voluntary nature of
participation no consequences exist beyond being publicly named on the Scheme’s website as
having refused to join.

Under the status quo, relevant registered charities would face the same situation as before the
Scheme was enacted, including facing potential litigation from survivors, or alternatively not being
held liable for the redress expected of them by survivors and the community.

The relevant registered charities would also continue to be eligible for the benefits of charity
registration, althoughthey will be ineligible for future Commonwealth grant funding, which may
shift the incentives for some NGlsto join the Scheme.

Impact on the community and Government

A failure to maximise participation in the Scheme will continue to see the Australian community fail
to benefit from the extensive work of the Royal Commission, and put right the historic wrongs of
institutional child sexual abuse. Itis the Australian community’s expectation that survivors have
access to efficient and effective redress, a situation undermined by a failure of registered charitiesto
participate. The financial, legaland health costs to survivors and related costs to registered charities
of not addressing historic abuse is not acceptable to the community.

The Government’sinability to process all applications made to the Scheme due to the
non-participation of some registered charities risks survivors, the community and other stakeholders
losing faith in the Scheme.

This option, and lack of action, createssignificant negative impacts for survivors and the community
as a whole. As there would be no additional consequences for registered charities if they choose not
join, maintaining the status quo puts at risk the significant benefits the Scheme was designed to
offer to all.



Option 2 — A new governance standard that applies to charities named in a claim for redress, and
charities likely to be named in a claim forredress

This approach provides a strong incentive for charitable NGIsto participate in the Scheme (thereby
maximising survivor access to redress) because refusal to join will result in an NGI’s charity
registration being revoked and the loss of charitable tax concessions. While this approach does not
guarantee allregistered charities that have been named in a claim, or are likely to be named in a
claim, will join the Scheme, it would create anincentive that would otherwise not exist.

Impact on survivors

The benefit of this approach would be to increase the likelihood that relevant registered charities
join the Scheme, thereby maximising survivor accessto redress. While it is difficult to quantify the
extent to which relevant non-participating registered charities will join the Scheme following
introduction of a new governance standard, less than maximum participation reduces the extensive
benefits to survivors of the Scheme, so any increase in institutional participation is of benefit to
survivors.

It would also provide reassurance to survivors that relevant registered charities namedin
applications or in materials published by the Royal Commission that do not join the Scheme will not
be able to continue benefiting from charity registration, including charitable tax concessions.

In extending the application beyond charities who have a claim against them to include charities
where a claim is likely to be made against them, this option maximises participation of relevant
charities in the Scheme and thereby maximises survivor access to redress. The approach covers
situations where survivors may be waiting for charities named in the Royal Commission to opt-in to
the Scheme prior to making a claim for redress

Impact on registered charities

Under this proposal, registered charities named in an application for redress, or who are likely to be
named in a claim, would have their registration revoked and lose access to a range of tax
concessions if the entity does not take reasonable steps to join the Scheme>. The lack of access to
charity tax concessions may have negative financial impacts on some registered charitiesthat have
not joined the Scheme, acting as an incentive for them to join.

While the number of charities expected to be impacted under option 2 is expected to be very low,
the financial impact is unquantifiable as the value of the tax benefit forgone is dependent on a range
of factors (further details are outlined below). The number of claims made in the future is uncertain,
however, given the long duration and comprehensive nature of the Royal Commission into Child
Sexual Abuse, we do not expect a significant number of additional charities to be named in claims in
the future.

. Income tax exemption: Registered charities can be endorsed by the ATO to be exempt from
income tax. This would benefit those charities that have a positive taxable income. The scale of

5 The ACNCis the national regulator of charities. Consistent with current practice, the ACNC will provide
guidance and education to affected entities to help them understand and complywith their | egislative
obligations. Before compliance actionis taken by the ACNC Commissioner, registered entities will have the
opportunity to present theircase, consistent with the rules of procedural fairness. More informationon the
ACNC's regulatory approach can befoundon theirwebsite at: https://www.acnc.gov.au/raise-
concern/regulating-charities/regulatory-approach-statement



benefits received from this tax concession would increase as taxable income increases. This
concession would be of limited benefit to those charities with low or no positive taxable
income.

. Fringe Benefit Tax concessions: Certain registered charitiesare eligible for Fringe Benefit Tax
concessions. These concessions would benefit charities with paid workforces. This concession
would be of limited benefit to those charities who rely predominantly on volunteers with few
or no paid employees.

. GST concessions: Registered charitiesare eligible for a number of GST concessions. For
example, not being liable for GST on raffles, bingo events, and non-commercial transactions,
transfers between certain religious groups, and for accommodation and food in retirement
villages. Charities may also claim input tax credits and fundraising events and for the
reimbursement of volunteer expenses.

. Franking credit refunds: Registered charities who satisfy residency requirements and are
endorsed for income tax exemptions from the ATO are eligible for franking credits. This
concession would benefit charities who receive income from shares, with benefit increasing as
the value of income derived from shares increases.

. Deductible gift recipient (DGR) status: Where entities are endorsed as DGRs, donors are able to
claim a deduction on donations of $2 or more. Legislative amendments to require non-
Government DGRsto be registered as charities are currently being prepared.® Once legislated,
loss of charityregistration would also meana loss of DGR statusfor those institutions who are
endorsed DGRs. This could reduce their attractivenessto donors and thus reduce their
financial support base.

There may also be some reputational costs associated with losing charity status. However, the
Government could name entities who fail to take reasonable steps to join the Scheme after six
months. As such, the additional reputational costs of losing charity registration may be marginalto
the reputational costs of being publicly named as failing to take reasonable steps tojoin the Scheme.

While all registered charities, with the exception of Basic Religious Charities, are subject to ACNC
governance standards, the governance standard introduced under this option would not be relevant
or require any action or risk any penalty for the vast majority of charitieswho either have no
exposure to child sexual abuse claims arising from the Royal Commission, or do have exposure to
child sexual abuse claims arising from the Royal Commission and are taking reasonable steps to join
the Scheme, or have already joined.

On balance, this option, combined with other options being considered by the Australian
Government is intended to strongly influence relevant registered charities to decide to participate in
the Scheme, rather than to not be a participant. Participationin the Scheme is the most efficient and
effective and trauma informed way to meet the needs of survivors and the community as a whole,
even at a cost to registered charities responsible for past child sexual abuse.

6 The proposed amendments will require all non-Government Item 1 DGRs (except s pecificlistings) to maintain
ACNC charityregistrationinorderto maintain their eligibilityfor DGR endorsement. [tem 2 DGRs (ancillary
funds) andspecifically listed Item 1 DGRs will be encouraged but not required to maintain charity
registration. DGRs operated by Commonwealth or State government agencies are unable to be registered
as charities withthe ACNC. Theamendments are one element of a broader package of DGR reforms
designed to enhance the administration and oversight of entities with DGR status, by strengthening
governance arrangements andreducingadministrative complexity.



Impact on Government

This option would help maximise the success of the Scheme. It aligns with the Government’s
commitment to actionand to revoking the charitable status of those charities who have been
identified in a claim for redress and do not join the Scheme, with the ultimate aim of increasing
institutional participation in the Scheme and access to redress for survivors. Further, consistent with
community expectations, charities who refuse to join the Scheme would no longer enjoy charity tax
concessions. It aligns withthe Government’s commitment to action and would apply the policy
strongly and consistently across Government.

Costs

Government agencies

There is likely to be a minor administrative cost to the ACNC. The ACNC intends to commence
investigations of charities that do not meet the new governance standard, consistent with their
usual compliance activities. Based on currently available information, the costs to the ACNC of these
investigations over a 12 month period is estimatedto be equivalent to 1 Full Time Equivalent
employee. Further agencyimpacts are likely depending on the course of investigations but cannot
be quantified at this time.

Charitable NGIs— costs of joining the Scheme

Participationin the Scheme imposes regulatory costs on NGls. These costs differ depending on the
size, age, and historical structure of the charity.

To date only one charitable NGI has refused to join the Scheme and therefore would be impacted by
the new governance standard. The below estimate of administrative costs has been calculated based
on the experience of Scheme officers assisting institutions of a similar size and structure as this one
entity.

From an institutional perspective, there are four stagesof becoming a participating NGI. These are:

1. Outreach—responding to an approach by the Department of Social Services, developing a
basic understanding of the Scheme, and facilitating an organisational decision of intent to
join;

2. On boarding — understanding the Scheme, attendance at training (3 days, 2 people),
researchand provision of an institutional list (sites, branches, parishes, chapters), and
participationin the Financial Viability Assessment, which includes an estimate of liability;

3. Joining — consideration of the Agreement to Participate (akin to an MOU), organising system
access to the Scheme’s Institution portal; and

4. Participating — responding to Requests for Information in relation to applications, payment
of invoices, consideration of financial and other reports from the department.

Reimbursement of redress payments to applicants and on-costs (contribution to Scheme costs) are
not included in this estimate. Given the Scheme only has seven years to run from 1 July 2021, the
costs have been annualised over seven years. Labour costs are calculated at $73.05 per hour,
consistent with the Regulatory Burden Measurement Framework.

The totaladministrative cost of participating in the Scheme over seven years is estimatedto be
$46,058 for alarger entity. This figure comprises $7,707 of fixed administrative costs associated with
joining the Scheme (the four stages listed above). In addition, a participating NGI will incur
incremental administrative costs associated with processing redress claims. The costing is based on



an estimate of 35 claims (5 per year) requiring 15 processing hours each. This results in an
estimated additional annual administrative cost of participation of $5479 ($38,351 over seven
years). Annualised over seven years, the total annual administrative costs is estimatedto be $6580.

Where a smaller entity may become subject to the new governance standard, the total annual
administrative costs annualised over seven years is estimated to be $1044, due to their typically less
complex nature and fewer claims. See Attachment A for a more detailed breakdown of estimated
administrative costs for both larger and smaller NGls.

As aforementioned, the number of claims made in the future is uncertain, however, given the long
duration and comprehensive nature of the Royal Commission into Child Sexual Abuse, we do not
expect a significant number of additional charities to be named in claims in the future.

Given community expectationsthat relevant NGlsshould participate in the Scheme, we consider the
costs to charitable NGlsof participating in the Scheme are offset by the benefit to applicants, who
are survivors of institutional child sexual abuse. They are also offset by an avoidance of damageto
organisational reputationfor the participating NGI. It is worth noting that over 400 NGlshave joined
the Scheme without additional incentives such as those proposed in this document.

Option 3 — A new governance standard that applies only to registered charities named in a claim
for redress

While this option would only extend to registered charitiesthat have a claim against them (and not
those likely to have a claim against them), similar to option 2, this option would alignwith the
Government’s policy objective of revoking a registered charity status where it does not opt-in to the
Scheme, withthe intent of encouraging the registered charities’ participationin the Scheme. The
approach does not guarantee that all registered charities with a claim against them will join the
Scheme, however it createsanincentive for them to do so that otherwise would not exist.

While the impact on survivors, registered charitiesand government is similar to that of option 2, this
option does not maximize the potential benefits for survivors and is therefore less consistent with
the policy intent.

5. Who did you consult and how will you consult with them?

The consultation strategy for the new governance standard was developed and implemented
consistent with the requirements for changesto governance standards stipulated in the Australian
Charities and Not-for-profits Commission Act 2012.

The Treasury released a draft governance standard and explanatory statement for public
consultation on the Treasury website and received 12 written submissions. In addition, the Treasury
also invited key Government and non-government stakeholders to attend twotargeted consultation
sessions. The following stakeholders engagedin the consultation process:

Survivor advocate groups;
e  Charity sector peak bodies;
e  Charity law specialists and academics; and
e Commonwealth Government agencies.

A summary of the feedback from stakeholders is as follows:

e  Survivor advocate groups strongly supported a new governance standard consistent with
option 2.
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e Charity sector peak bodies broadly supported the introduction of a new governance standard.
Some indicated they had encouragedtheir membership to join the Scheme on the basis of the
likelihood of a claim being made in the future, and as such were supportive of option 2.
However, others expressed concern over the uncertainty introduced by option 2 extending to
charities likely to be identified in a claim in the future.

e Charity law specialists had mixed responses. Some noted their support for option 2 but
considered better guidance was needed to explain which charities would be considered likely to
be identified in a claim in the future. Some objected to the narrow focus of the proposed
governance standard suggesting instead it should have a broader application requiring all
charities to take reasonable steps to be accountable for wrongs against vulnerable people for
both past and future events. Others echoed concerns about the uncertainty around the
application of likely to be identified, noting this may impose costs on charities who may be
unsure if the new governance standard under option 2 requires them to take reasonable steps
to join the Scheme.

e Relevant Australian Government agencies consider option 2 is administrable. It is also consistent
with existing ACNC governance standards and best practice corporate governance, which require
charities to plan, prepare and govern themselves not simply based on what has happened or is
currently happening, but also on what is reasonably foreseeable. The ACNC will develop
guidance to clarify the application of likely to be identified in a claimto minimise any undue
confusion.

6. What is the best option from those you have considered?

Treasury considers option 2 best meets the Government’s objective of imposing strong incentives
for NGls to join the Scheme. Treasury’s view is that concerns raised by stakeholders regarding
uncertainty around which charities may be considered to be likely to be identified in a claim can be
managed through improved information being provided in explanatory materials, and through ACNC
guidance and standard compliance education processes. Such materials could reflect scenarios such
as those described below.

Registered entities likely to be identified in a claim will include registered entities that were named
in the Royal Commission into Institutional Responses to Child Sexual Abuse but have not been
identified so far in an application for redress. This could occur because survivors are waiting for
institutions to join the Redress Scheme before making an application.

In addition, a registered entity may also be likely to be identified as being involved in the abuse of
an applicant for redress if it has been notified that a person intends to lodge an application under
the Redress Scheme which names the entity as being involved in sexual abuse, or it has been
involved in litigation regarding past institutional child sexual abuse.”

Whether a registered entity s likely to be identified as being involved in the abuse of an applicant
for redress will depend on the facts and information available to the entity. In other words, an
institution that is not reasonably aware that it may be responsible for past abuse under the Redress
Scheme would not be captured.

7 Wherea registered entity has been ordered by a court to pay compensationor damages for theabuseofa
person, the entity, once participating in the Scheme, will not be liable for a redress payment for that
person’s abuse for which damages have been paid.
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Relevant Ministers previously supported development of option 2 prior to this RIS being prepared,
noting public consultation withthe sector was required in order to seek the views of relevant
stakeholders. Consultation was undertaken as described above, with stakeholders submitting
written submissions and participating in targeted consultation sessions. The feedback received
from stakeholders further informed development of the options, and guided the preparation of
further advice to Ministers, prior to final decision.

7. How will you implement and evaluate your chosen option?

The ACNC and DSS will work together on the implementation of option 2. DSS will assist the ACNC in
its compliance role by properly identifying non-participant registered charities of concern. The ACNC
will engage with DSS in the course of any investigation into a breach of the new governance
standard to determine whether a charity is taking reasonable steps to join the Scheme for its given
circumstances.

Once the ACNC has been informed about charities of concern, consistent with their usual
compliance processes, the ACNC will work with those charities to ensure they understand their
obligations under the governance standard, and provide them with the opportunity to meet the
requirements of the governance standard before further compliance actionis taken.

Treasury and DSS will monitor the number of relevant non-participating registered charitieswho
continue to fail to join the Scheme following implementation of option 2, and whether their charity
registrationis revoked and they ultimately lose access to charitable concessions.
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Attachment A

Estimated administrative costs ofjoiningthe Scheme for larger and smaller Non-Government

Institutions (NGIs)

Prepared in consultation with the Department of Social Services

Estimated Estimated
time Costat time Costat
taken for hourly taken for hourly
ITEM
Larger rate of Smaller rate of
NGls $73.05 NGIs $73.05
(hours) (hours)
FIXED ADMINISTRATIVE COST OF JOINING THE SCHEME
Outreach 6 438.3 6 438.3
Responding to DSS once notified, Intent
L 6 6
(decision)
On- boarding 74.5 5442.23 36.5 2666.325
Understand NRS, Board meeting 10 5
Document review, training 45 22.5
Confirm structure, develop institutional 12 4
list
Participate in financial assessment 75 5
process, provide financial statements '
Joining 25 1826.25 12.5 913.125
Facilitate agreement to participate,
MOU. 25 12.5
A) Total fixed cost 105.5 $7,706.78 55 $4,017.75
INCREMENTAL ADMINISTRATIVE COSTS (DEPENDENT ON CLAIMS)
Single claim 15 1095.75 15 1095.75
Claims per year (5 per year for larger
NGls, 3 overall for smaller NGls) = B HERHEE
B) Total over seven years 525 $38,351.25 45 $3,287.25
C) TOTAL OVER SEVEN YEARS (fixed pl
<) (fixedplus | o305 |¢46,058.03] 100 | $7,305.00
incremental costs, A+B=C)
Annualised over seven years $6,579.72 $1,043.57
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