12 August 2020
File: 42783

Mr Jason Lange

Executive Director

Office of Best Practice Regulation

Department of the Prime Minister and Cabinet
1 National Circuit

BARTON ACT 2600

Dear Mr Lange

CLARIFYING THE AUSTRALIAN TAX RESIDENCE OF COMPANIES INCORPORATED OFFSHORE

| write regarding the regulation impact statement (RIS) requirements for a proposed legislative change that
would clarify Australia’s tax residency rules for companies incorporated offshore (OBPR reference: 42783).

As noted in recent discussions between Treasury and OBPR officials, the proposed legislative change would
be consistent with the key recommendation made by the Board of Taxation as part of its recent review of
Australia’s corporate tax residency rules.

| am satisfied that, in completing its review, the Board consulted extensively with stakeholders and
conducted a comprehensive analysis of all relevant issues. Accordingly, | certify that the process
undertaken by the Board was the equivalent of the process required to complete a RIS as prescribed by the
Australian Government. Supporting details addressing the Board's report in relation to the ‘seven RIS
questions’ are provided in Additional Information.

| am also satisfied that the Board’s review complies with OBPR’s revised guidance concerning independent
reviews and the ‘relevance’ test, as published in March this year. In my view, the Board’s review satisfies
this test on the basis that the proposed legislative change recommended by Treasury reflects the core
‘recommendation {(Recommendation 1) of the Board’s final report.

| therefore seek to submit the Board’s final report and consultation papers (attached) to meet the RIS
requirements for this proposed measure. Please note that the Board’s report has not yet been made public.

The purpose of the proposed legislative change is to provide clarity for affected taxpayers. Treasury has
self-assessed the estimated regulatory burden of this change on business (and community organisations
and individuals) using the Government’s Regulatory Burden Measurement framework, and considers that it
would have a negligible effect. Please see Additional Information for further details.

Yours sincerely

f

|
(RN

Paul McCulloughi

Acting Deputy Secretary
Revenue Group
The Treasury

rinD TREASURY ON [HEER

Langton Crescent, PARKES ACT 2600, AUSTRALIA
P: 6126263 2111
WWW Teasury.gov.aul
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Regulatory Burden Measurement

Estimate of regulatory costs

The proposed legislative change to clarify the operation of the corporate tax residency test for foreign incorporated
companies, with operations in Australia, essentially reinstates the former status quo. Despite the ATO’s change in
interpretation of the law, no compliance resources had been applied to enforce the revised approach. For some
affected taxpayers the proposed legislative change would be considered deregulatory (on the basis they no longer
need to record ‘special’ minutes of strategic decisions, other than what is already required under the tax law). For a
smaller group of taxpayers, there may be a sustained minor increase in record keeping costs, for reasons such as
corporate governance risk aversion having regard for potential changes to legislative interpretation. However, for
most effected taxpayers, there would be no change in business practice/operation. On balance, we have self-
assessed this proposed change as having a negligible regulatory cost, rounded down to zero.

Average annual regulatory costs (from business as usual)

Change in costs Business | Community Individuals | Total Change in
organisations costs

Administration S0 -—- - $0

Total, by sector S0 - - $0




