Choice of Superannuation Fund
Regulation Impact Statement
Context
In 2005 the Howard Government introduced a choice of superannuation fund regime. This regime allows most employees to select the superannuation fund into which their superannuation guarantee (SG) contributions are made, so long as the fund satisfies certain eligibility requirements. 
However, there are legislative exceptions to this rule that restrict choice, the most common of which is where employee conditions are negotiated under certain collective agreements.
The final report of the Financial System Inquiry (December 2014) recommended that restrictions on an individual’s choice of fund be removed on the basis that “as a general principle everyone should be able to choose the fund that receives their SG contributions”.
Remaining restrictions on choice of fund
Employers are generally required to provide their employees with a standard choice form within 28 days of the employee commencing employment.[footnoteRef:1] If an employee does not choose a fund, either by giving written notice to the employer or by completing the standard choice form, employers are required to contribute to their default fund. Non‑compliance with these requirements (the ‘choice of fund requirements’) may result in an employer becoming liable to pay a SG shortfall on top of the 9.5 per cent contribution.[footnoteRef:2] [1:  Employers do not need to provide a choice of fund form to temporary residents.]  [2:  Employers who contribute on behalf of some employees that are members of defined benefit schemes are not liable for the shortfall, and do not have to offer choice of fund. ] 

Certain other contributions are also deemed to be compliant with current choice of fund requirements, including contributions made to funds specified under certain industrial instruments. These include:
Enterprise agreements agreed to collectively by employees and their employer. These agreements can contain superannuation clauses, which may:
Nominate a default fund for employees who have not exercised choice of fund; 
In some instances, deny employees choice of fund by:
i. mandating a particular fund for all employees covered by the agreement, or 
ii. mandating particular funds for different types of employees (for example permanent and casual employees); or
iii. limit choice by nominating a small list of funds from which an employee may choose.
Workplace determinations made where a Full Bench of the Fair Work Commission (FWC) determines the terms and conditions that will cover an employer and its employees. Workplace determinations can only be made in special or unusual circumstances, including where industrial action has been terminated and the parties cannot agree on the terms of an enterprise agreement within a given timeframe. These types of instruments are uncommon but may also deny employees choice of fund by mandating a particular fund for all employees covered by the determination.
Older forms of industrial instruments (‘legacy agreements’ and ‘legacy awards’). These instruments existed under previous industrial relations laws and can no longer be made. Some legacy agreements may still be in operation as the agreement may not have been renewed or terminated. The Department of Employment does not have data on the prevalence of these agreements that are still in operation. 
State industrial awards and agreements, which continue to apply to State public sector employers and parts of the private sector in Western Australia, namely, non‑constitutional corporations (for example, sole traders, partnerships and non-trading or financial corporations). These may also include superannuation specific clauses that may restrict choice of fund.
The effect of these exemptions is that some employees do not have choice of fund.
While comprehensive data is not available, the Association of Superannuation Funds of Australia estimated in 2012 that 20 per cent of employees continue to have restricted or no choice of superannuation fund. This is estimated to equate to around two million individuals.
Enterprise agreements are the most common mechanism by which choice for individuals can be restricted through ‘deemed choice’. Furthermore, enterprise agreements and workplace determinations are the only Federal instruments currently being made. As at June 2014, there were approximately 2.5 million employees covered by current Federal enterprise agreements. Some agreements have superannuation clauses that restrict choice of fund. A Department of Employment sample of Federal enterprise agreements estimates that around 30 per cent of individuals employed under federal enterprise agreements faced some restriction on their choice of fund in June 2014. The sample controlled for agreement size, thus each category of agreement size is neither under nor over‑represented.
If an enterprise agreement provides for contributions to be paid to a particular fund or to one of a limited list of funds, then the employer must pay those contributions to the fund(s), or risk breaching the agreement. The payment of contributions to the fund(s) is then deemed to be compliant with the choice requirements, meaning that if the employer contributes the appropriate amount to that fund within the correct timeframe, they will not be liable to pay a penalty. In these circumstances, individuals have no freedom to exclude themselves from the collective agreement and exercise their own choice.
The Problem
Australia has a three-pillar approach to the provision of retirement income. The three pillars comprise a means tested and publicly funded age pension, a privately managed system of compulsory savings based on the SG, and voluntary private savings (both inside and outside superannuation). In the future, compulsory superannuation contributions by employers will form a significant part of the retirement incomes of many Australians. 
The provision of regular SG contributions into funds by employers on behalf of their eligible employees aims to overcome the tendency for individuals to fail to save adequately for their retirement during their working life. Both contributions and earnings benefit from concessional tax treatment.
The inability of some workers to choose the fund into which SG contributions are made causes a range of issues.
Providing individuals the freedom to choose the fund into which their employer makes contributions ensures that employees have the freedom to plan their savings strategy for retirement.
When individuals commence a new job or employment arrangement, they may desire to continue making contributions into an existing superannuation account. They may also have a preference for a particular fund based on the fees, returns or other benefits that fund membership provides.
Forcing employees to have their contributions made into a different fund chosen by their employer can result in some employees having two (or more) funds open. This problem may be particularly significant for individuals employed in multiple jobs (for example casuals), who do not have a choice of fund.
It is not known exactly how many people have multiple accounts due to restrictions on choice. The problem of multiple accounts is widespread and can arise for a range of different reasons. The Australian Taxation Office estimated that in 2015 45 per cent of working Australians had more than one account. Given this is a large percentage, it is reasonable to assume some overlap with the population who face restricted choice.[footnoteRef:3] Frequent complaints to Ministers and the Department of the Treasury (Treasury) by members of the public with restricted choice confirm this.[footnoteRef:4]  [3:  Estimates of choice restriction among all employees, and the specific subset of individuals employed under enterprise agreements are detailed below.]  [4:  The Trade Union Royal Commission also provided case studies on employees with restricted choice, including Katherine Cole, who wanted her compulsory contributions to be made to her self-managed super fund, but could not because she had no choice of fund: see Chapters 6.2 and 6.3 of the Trade Union Royal Commission Interim Report.] 

 Maintaining more than one superannuation fund can result in lower lifetime savings through duplicate fees, charges and insurance premiums. It can also result in additional compliance costs from keeping track of multiple accounts. Duplicate fees and premiums can result in lower retirement balances. 
While strong default settings are important in Australia’s superannuation system, the inability to exercise choice can also contribute to individuals’ disengagement with their superannuation savings.
Restricting the freedom of individuals to choose their fund may also reduce competition between funds. Although some funds may benefit from scale economies by having members channelled to them, their incentive to compete on the basis of fees may be reduced. 
Where employees are forced to open a new account upon entering a new employment arrangement, the only option available to them to consolidate their savings in a fund of their choice is to periodically rollover monies from this account into their preferred fund. This is likely to generate administrative compliance costs for both individuals and funds while still having the costs of keeping more than one account open. There may also be limits on their capacity to rollover funds, including minimum balance requirements for partial rollovers. 
The need for Government action
The current policy settings for the majority of employees seek to provide choice of fund on the general principle that individuals should be able to make decisions about their superannuation that suit their needs. This freedom may help to boost the efficiency of the superannuation system and to keep individuals engaged with their superannuation.[footnoteRef:5] [5:  Although evidence detailed below suggests the rate of choice among superannuation account holders may not be above 30 per cent.] 

However, under current legislative arrangements some individuals may have their choice restricted by an enterprise agreement that specifies a particular fund, as this is taken to indicate collective choice. Individuals affected by such agreements can only attempt to exercise choice by seeking to influence enterprise agreement negotiations when they occur (most likely only once every several years, meaning this may not be possible for casual workers or employees who join an enterprise after negotiations have been finalised) or by ending their employment arrangement.
Government action could expand the potential for people to exercise choice of fund, while not limiting the ability for certain agreements to specify default funds.
Policy options considered
There are a number of ways choice of fund requirements could be extended to remove restrictions on individuals covered by certain instruments. 
Many agreements that specify a fund for employees are already in existence and in force, while new agreements are made regularly across a range of workplaces. Policy decisions need to be made about the treatment of both ongoing and future agreements, and the various compliance costs that will arise from mandating changes to agreements across different workplaces and industries.
State awards and agreements that specify a fund for their members are made by State Governments, and so are not considered. Employers contributing on behalf of employees that are existing defined benefit members rely on certain exemptions from choice to preserve the funding arrangements of defined benefit schemes, and are also not being considered. Legacy agreements which may still be in operation are not being considered because they are uncommon, there is a lack of data on them, and they may be replaced by enterprise agreements.
Enterprise agreements and workplace determinations are the only new Federal industrial instruments that can be made, and so should be central to any options. 
The options considered are:
Status quo (Option 1). 
Mandate that no restrictions on choice of fund remain for any new enterprise agreements and workplace determination made after 1 July 2016 and existing employees who want choice must request a choice form (Option 2).
Mandate that choice of fund be given to all employees under existing and new enterprise agreements and workplace determinations from 1 July 2016 (Option 3). 
These options range from retaining current policy settings, to introducing change in a gradual or rapid manner. These will have a varying degree of impact on the problem outlined above, and generate a varying degree of compliance and administrative costs for businesses, funds and individuals.
As workplace determinations are uncommon, often occur in place of an enterprise agreement (for example, when terms cannot be agreed), and affect the same stakeholders within the Federal industrial relations system, only enterprise agreements are referred to below for simplicity.
Options 2 and 3 would need legislative changes as the exemptions from choice are in the Superannuation Guarantee (Administration) Act 1992. 
Likely Net Benefit of Options
Option 1: The status quo
Under this option, there would be no changes to legislation or regulation to extend the choice of fund requirements to more employees. 
Employees could still be denied choice by employers who rely on exemptions from the choice of fund requirements. 
Inefficiencies and inequities in the superannuation system which result from the restriction of choice of fund, particularly around multiple accounts and duplicate fees paid by fund members, would remain and continue to reduce the savings available for retirement income in the long term.
There may be some benefits to employees from collective agreement on a particular fund, such as negotiating higher superannuation contributions, advantageous insurance arrangements, or lower fees in exchange for using an employer’s fund exclusively. These benefits should still be able to be negotiated taking into account choice of fund.
When the choice of fund regime was introduced and exemptions were made, concerns were raised about the compliance costs of employers having to make contributions to multiple funds. The Final Report to the Financial System Inquiry noted that changes in technology, such as SuperStream and clearing houses, have reduced these costs – see below in Option 2 for further information.
Costs generated by duplicated fees
While choice of fund remains restricted, some employees will face additional fees paid for the maintenance of multiple funds.
If upon commencing a new employment arrangement, an employee is unable to direct their SG contributions to an existing fund, they may not necessarily rollover monies from their existing fund into the fund mandated by their enterprise agreement, as they may have a preference for their existing fund (for instance, they might view this fund as delivering better value returns). Instead, they may maintain both funds in order to receive payments from their new employer while also retaining existing money in the fund of their preference.
Individuals who work in multiple jobs as part time or casual employees may be particularly vulnerable to restrictions on choice. If a casual employee works under two different enterprise agreements and each mandates a different fund, they would have no choice but to maintain multiple funds (with associated fees) in order to receive their SG payments.
In some cases, where individuals are disengaged from their superannuation, they may be unaware that their savings are in multiple accounts, or that funds can be rolled over, especially given that they are not prompted by the need to complete a choice of fund form.
Multiple accounts will lead to a duplication of fees as the individual pays to maintain accounts with both funds, substantially increasing the cost of accruing savings for their retirement through the superannuation system as demonstrated by the following example.

Simon is a 40 year old customer service assistant. The enterprise agreement with his current employer nominates a fund into which his employer has to pay his superannuation contributions. He has $50,000 in Fund ABC from previous employment and $22,000 in Fund XYZ that he accumulates under his current employer. As he did not have choice of fund with his new employer (as is common in the retail sector) he has two superannuation accounts that he has not consolidated as he did not have the prompt of choice.
It is estimated that Simon pays around $600 in fees and insurance per annum for his Fund XYZ superannuation account. These costs (which are in addition to the costs associated with his preferred Fund ABC) could be reduced or eliminated if he consolidated his superannuation accounts into Fund ABC as he now pays two sets of fees and default insurance. 
Despite it being difficult to estimate the number of individuals who would be advantaged by access to the choice of fund arrangements, the potential cost of duplicate accounts was identified by the Final Report to the Financial System Inquiry and referred to in its discussion on choice of fund, stating that the reduction of fees and insurance of multiple accounts could increase superannuation balances at retirement by around $25,000 and retirement incomes by up to $1,600 per year.
Other costs of the status quo
There are a number of other costs that the current choice of fund arrangements can impose. In particular, employees and superannuation funds face administrative costs generated by the regular rollover of monies. 
Employees forced to receive SG payments in a non-preferred fund may elect to regularly rollover monies from this fund to their preferred fund to ensure their gains are maximised, although funds are not obliged to action rollovers more than once per year. Alternatively, they may seek to rollover their monies and close their account upon entering or leaving a workplace where choice is not offered. In both scenarios employees and funds will both incur costs from requesting that monies be rolled over and the performance of the process.
Other administrative costs will arise for those individuals who are engaged with their superannuation from the multiplication of funds, such as the monitoring of balances, fees and returns across multiple accounts, as well as increased member communications and funds management costs for funds themselves. In addition, employees face the risk of losing track of accounts and thus losing savings they have accrued for their retirement.
Regulatory Burden Estimate (RBE) Table – Option 1
	Average annual regulatory costs (from business as usual)

	Change in costs ($ million)
	Businesses and Funds
	Individuals
	Total change in cost

	Total, by sector
	-
	-
	-



Option 2: Mandate that no restrictions on choice of fund remain for any new enterprise agreements made after 1 July 2016 - existing employees who want choice must request a choice form
Under this option, certain employers who are currently not required to give their employees a choice of superannuation fund would be required to do so upon commencement of a new enterprise agreement that is made after 1 July 2016. Ongoing employees would be able to request a choice of fund form, while from this point the employer would also have to offer choice to their new employees on an ongoing basis (contributions would still be made to default funds in cases where choice was not exercised by an employee).
The costs of this option would be incurred by employees, employers and superannuation funds. There would be some initial compliance costs as enterprise agreements transition to being required to provide choice, and some ongoing costs as both new and existing employees exercise their right to choose a fund. 
Costs to employers
Where a new enterprise agreement is made on or after 1 July 2016, an employer would need to provide a choice of fund form to any ongoing employee who requests one. Employers would also need to update information in their payroll systems to make SG payments to these new funds where employees completed the form and chose a different fund. There would also be ongoing costs associated with offering choice to new employees after these changes are implemented.
However, with the introduction of SuperStream, the cost to employers associated with sending employee data to multiple funds has been significantly reduced.  
Under SuperStream, employers are required to send contributions electronically and using standard data and format to any fund. Default funds are required to offer employers an option to facilitate the ‘pass- through’ of contributions data, that is a single point of entry that enables employers to send all their contributions data to a single destination from where it will be delivered to any identified fund. The presence of choice may involve a realignment of transaction processing costs on employers but it is expected these will be insignificant.  
In relation to the cost of sending contributions to multiple superannuation funds, from 1 July 2016 the payment of superannuation must be made electronically by all businesses. To facilitate the payment of contributions by employers, there are a number of free or very low cost clearing house services available to employers of all sizes which facilitate making payments to multiple superannuation funds, including the Small Business Superannuation Clearing House administrated by the Australian Taxation Office (ATO). In addition to these, there are a number of low‑cost in-house software solutions on the market which also provide this service. It is difficult to estimate the difference in costs across business size, but contribution and data sending costs are expected to be similar for the reasons above. However, generally the larger a business gets the more sophisticated its back office administration systems and processes are, which assist in meeting these obligations.
Department of Employment figures indicate that approximately 763,000 individuals are employed under enterprise agreements that restrict choice. This figure does not include people on expired enterprise agreements waiting to be renegotiated. As it is based on employees covered at agreement approval time, it does not allow for subsequent net employee level changes for each enterprise agreement. The figure does not exclude existing defined benefit members, who already have separate exemptions from choice of fund. ATO records indicate that 7.58 per cent of employees contribute to defined benefit funds rather than accumulation funds, so we expect the influence of this effect to be fairly small. In order not to underestimate factors that would suggest higher rates of choice restriction (which could lead to understated compliance costs), we have assumed 800,000 individuals are employed under enterprise agreements that restrict choice.
The number of employees who will exercise choice under this option is expected to be low. The Department of Employment conservatively estimates that approximately 10 per cent of employees that become eligible for choice under this proposal will choose a different fund as a result of these changes. This is based on the Cooper Review finding in 2010 that 70 per cent of Australians holding a superannuation account were members of the default fund selected by their employer (Treasury, 2012, Review into the Governance, Efficiency, Structure and Operation of Australia’s Superannuation System 2010, final report prepared by J Cooper). As this is a conservative estimate, for the purpose of this Regulation Impact Statement (RIS) the assumption used in costing is that 15 per cent of employees who receive choice of fund as a result of this measure will exercise it.[footnoteRef:6] This figure also represents a middle-ground between the higher estimates of choice and lower estimates based on related behaviour.[footnoteRef:7]  [6:  It could be expected from a behavioural point of view that the rate of choice would differ between Options 2 and 3 because under Option 3 all employees are being given a form and essentially prompted to consider choice. This suggests a lower choice rate for Option 2 should be used, but because any difference in choice rates would be difficult to justify and compliance costs should not be understated, the same rate is used for both options.]  [7:  Roy Morgan research states that 3.2 per cent of superannuation products are ‘switched’
	annually (finding no. 6617, 6 January 2016). See also a summary of estimates in the Default Superannuation Funds in Modern Awards, Productivity Commission Inquiry Report, No 60 5 October 2012, page 36.] 

It is therefore expected that an estimated 120,000 individual employees would request and complete a choice of fund form once choice had become available to them under a new agreement. Approximately ten minutes of administrative work would be required to provide a choice form to each employee, and a further five minutes to input data for those employees that exercise choice, with standard labour costs assumed. The start-up compliance costs for employers are therefore anticipated to be: 
$1,319,000 in providing a standard choice form to employees who ask for one upon commencement of the new agreement. 
$628,000 in processing their choice of fund forms. 
Assuming an average annual employee turnover of 13 per cent, it is expected that employers would need to provide a standard choice form for 104,000 new employees each year once all agreements had been updated. Of these new employees, it is estimated that only 15,600 would exercise choice, requiring further administrative time as above. The ongoing compliance costs for employers are therefore anticipated to be: 
$1,089,000 in providing a standard choice form for new employees.
$84,000 in processing the choice of fund form of those who exercise choice.
Businesses will begin to incur the ongoing compliance cost of this change in different years, depending on the timing of their enterprise agreement’s expiry and renegotiation. However, all agreements must include a nominal expiry date within four years of the date of FWC approval. 
While agreements may not be renegotiated immediately following expiry, and restrictions on choice remain in place until a new agreement comes into effect, this effect is impossible to forecast. In addition, in some cases employers may operate with multiple enterprise agreements or awards, further staggering the impact of this change. These businesses might be required to operate with two sets of choice rules simultaneously. However, those employers who want to offer choice despite one of their enterprise agreements still restricting choice can do so under superannuation law.[footnoteRef:8]  [8:  See section 32Z of the Superannuation Guarantee (Administration) Act 1992.] 

Costs to employees
Employees who exercise choice under Option 2 may incur one‑off additional search costs associated with choosing a fund and compliance costs associated with establishing an account.
However, as most employees do not engage with their superannuation, low levels of initial take up of choice are still expected, which would minimise compliance costs. Ongoing compliance costs, generated by new employees or employees who wish to make further changes to their choice of fund are also anticipated to be low due to the general lack of engagement with superannuation.
It is expected that only 15 per cent of employees offered a standard choice form will choose to exercise choice. This is calculated to be an estimated 120,000 individuals as businesses offer choice for the first time. Researching a fund and completing the form is expected to require three hours, costed using the default value of leisure time. The start-up compliance costs for employees are therefore anticipated to be: 
$10,440,000 researching a new fund and filling in a choice of fund form. 
Given expected employee turnover and low levels of take-up of choice, it is expected that 15,600 new employees would elect to exercise choice each year. These individuals would also incur the time costs above. The ongoing compliance costs for employees are anticipated to be: 
$1,357,000 researching a new fund and filling in a choice of fund form for new employees.  
Consultation submissions argued that benefits to employees from collective agreement on a particular fund, such as any negotiated higher superannuation contribution rates, advantageous insurance arrangements, or lower fees in exchange for using an employer’s fund exclusively could be lost of choice is expanded. It was not explained how this would occur. These benefits should still be able to be negotiated taking into account choice of fund given take-up is expected to be low. This is covered further in the consultation section below.
Costs to superannuation funds
The compliance cost impact on superannuation funds is also likely to be small. It is expected there would be a small initial surge of compliance costs spread across funds due to balances being transferred and old accounts being closed.
As above, it is estimated that 120,000 members would depart a fund specified in an enterprise agreement that currently restricts choice. Given the improvements in electronic rollover, it is estimated that around 15 minutes of administrative work would be required for each rollover and closure. The start-up compliance costs for superannuation funds are therefore anticipated to be: 
$1,960,000 in closing accounts and transferring balances between chosen funds. 
Some funds that are mandated funds in certain industries that have large numbers of employees (such the Retail Employee Superannuation Trust (REST) for the retail sector) would be expected to have higher compliance costs, and may incur broader costs if large numbers of members choose to close their accounts. These impacts are difficult to estimate, however, and may not eventuate if the take-up of choice is lower than expected.
Summary of compliance costs
This proposal is estimated to result in $14,348,000 of initial compliance costs to employers, employees and funds, spread over several years as different enterprise agreements are renewed. Employers would incur costs by providing a choice form to employees and processing any changes. Employees affected by this change would incur compliance costs of researching a new fund and completing a choice of fund form.
This proposal is also estimated to have ongoing costs of $2,530,000 per year. These costs would fall mostly on employers and employees, and would take effect over several years as enterprise agreements are renewed. Employers would have to continue to provide a choice form to new employees and process this. New employees would have compliance costs from researching a fund and filling in a standard choice form.
The average total cost over 10 years from 1 July 2016 is expected to be $3,965,000.
Associated benefits
The introduction of choice of fund for all employees would have significant benefits for employees who exercise choice. As outlined under Option 1, the restriction of choice can have significant impacts, particularly in generating fees from multiple funds, as well as administrative costs. These will vary depending on the individual and what decisions they decide to make, and so are difficult to estimate. However, it is clear that those who are disadvantaged by choice can suffer a significant impact on retirement savings.
There are also unquantifiable ongoing benefits of a person being able to make key decisions about their own superannuation savings. The Financial System Inquiry consulted on extending choice of fund and concluded in its Final Report that people should be able to choose their fund, and that the superannuation system should assist members to achieve their individual goals and make savings decision that best suit their personal circumstances.
The Financial System Inquiry also identified the potential for increased competition and member engagement as important broader benefits that can arise from increased choice.
Regulatory Burden Estimate (RBE) Table – Option 2
	Average annual regulatory costs (from business as usual)

	Change in costs ($ million)
	Business and Funds
	Individuals
	Total change in cost

	Total, by sector
	$1.564
	$2.401
	$3.965



Option 3: Mandate that choice of fund be given to all employees under existing and new enterprise agreements and workplace determinations from 1 July 2016, and employers must offer a choice of fund form to all existing employees
Option 3 has two aspects that differ from Option 2:
 the Government would need to make arrangements to override clauses in enterprise agreements that allow employers to restrict choice; and 
Employers would have to offer a choice of fund form to all existing employees. 
Any new enterprise agreements or workplace determinations made would also have to offer choice, in the same way as Option 2.
This option would generate compliance costs for employers, employees, superannuation funds and possibly government, depending on the mechanisms put in place for implementation and oversight of compliance.
Costs to employers
On 1 July 2016, employers with enterprise agreements that restricted choice would need to immediately provide employees with a choice of fund form. As with Option 2, the take up of a new choice of fund is expected to be low. There would also be ongoing costs associated with offering choice to new employees after these changes are implemented.
All affected businesses would need to be prepared to implement choice from 1 July 2016, with no time beyond this for businesses to develop and roll out changes to processes. Failure to do so could result in employers facing an SG penalty. The costs of this compared to option 2 are difficult to estimate.
From 1 July 2016, all businesses must be able to send SuperStream compliant data and contributions. The introduction of these changes will simplify how contributions are made by employers, ensuring that the contribution data and payment requirements are made electronically and reducing the cost to employers of implementing choice of fund.
Employers would need to provide a choice of fund form to all of the 800,000 individual employees currently facing restricted choice in their enterprise agreement, as well as inputting the data from those individuals (assumed to be 15 per cent) that choose to exercise choice. These initial costs are therefore calculated to be:
$8,378,000 in providing a standard choice form to all existing employees on enterprise agreements from 1 July 2016. 
$628,000 in processing their choice of fund form. 
The ongoing compliance costs for employers are anticipated to be the same as under Option 2: 
$1,089,000 in providing a standard choice form to new employees.
$84,000 in processing their choice of fund form. 
In addition to the added burden of providing a choice form to all current employees at July 1, 2016, under Option 3 the ongoing costs will be incurred in full each year from 1 July 2016 as new employees are hired. The start-up costs will all be incurred in the initial year as well, rather than spread across several years.
While it cannot be estimated, there would be a cost associated with overriding existing agreements. Some employers would be operating on the basis of their agreement, and could find transitioning to choice more difficult than others.
Costs to employees
Employees given the option of choice under this option may incur one-off additional search costs associated with choosing a fund and compliance costs associated with establishing an account.
However, as most employees do not engage with their superannuation, low levels of initial take up of choice are still expected, which would minimise compliance costs. Ongoing compliance costs, generated by new employees or employees who wish to make further changes to their choice of fund are also anticipated to be low due to the general lack of engagement with superannuation.
The start-up compliance costs for employees are anticipated to be: 
$10,440,000 researching a new fund and filling in a choice of fund form. 
The ongoing compliance costs for employees are anticipated to be: 
$1,357,000 researching a new fund and filling in a choice of fund form for new employees. 
As with the costs to employers, these ongoing costs will be incurred every year from 1 July 2016, with the full start-up costs also falling entirely in the first year.
Costs to superannuation funds
The compliance cost impact on superannuation funds is also likely to be small. It is expected there would be a small initial surge of compliance costs spread across funds due to balances being transferred and old accounts being closed. Some funds that are nominated funds in certain industries that have large numbers of employees (such as REST for the retail sector) would be expected to have higher compliance costs.  
The start-up compliance costs for superannuation funds are anticipated to be: 
$1,960,000 in closing accounts and transferring balances between chosen funds.
Summary of compliance costs
This proposal is estimated to result in $21,406,000 of initial compliance costs to employers, employees and funds in the first year of operation. Employers would incur costs by providing a choice form to employees and processing any changes. Employees affected by this change would incur compliance costs of researching a new fund and completing a choice of fund form.
This proposal is also estimated to have $2,530,000 per year in ongoing costs. These costs would fall mostly on employers and employees. Employers would have to continue to provide a choice form to new employees and process this. New employees would have compliance costs from researching a fund and filling in a standard choice form.
There would be additional unquantifiable costs compared to Option 2 of overriding existing agreements.
The full compliance cost in the initial year is significantly higher than under Option 2. 
The average total cost over 10 years from 1 July 2016 is also expected to be higher under Option 3, at $4,671,000.
Associated benefits
The introduction of choice of fund for all employees would have significant cost reductions for employees. As outlined under Option 1, the restriction of choice can have significant impacts, particularly in generating fees from multiple funds, as well as administrative costs. These will vary depending on the individual and what decisions they decide to make.
Removing restrictions on choice would likely remove some of these costs as employees choose to stay with a single fund through different employment arrangements, paying only a single set of fees and reducing the administrative costs of rolling over money and monitoring different superannuation accounts. 
As in Option 2, there are also unquantifiable ongoing benefits of a person being able to make key decisions about their own superannuation savings.
Regulatory Burden Estimate (RBE) Table – Option 3
	Average annual regulatory costs (from business as usual)

	Change in costs ($ million)
	Business and Funds
	Individuals
	Total change in cost

	Total, by sector
	$2.270
	$2.401
	$4.671


Consultation
The Financial System Inquiry consulted broadly with the public on a recommendation to fully remove restrictions on the general policy of restricting an individual’s choice of superannuation fund. The Final Report to the Financial System Inquiry concluded employees should have choice of fund, and stated that some submissions highlighted the benefits of choice in providing flexibility for members and lowering fees through greater competition (Recommendation 12). In addition, the Trade Union Royal Commission consulted on extending choice of fund and found in its Final Report that the benefits of choice outweigh arguments against continued restrictions. 
[bookmark: _GoBack]Taking into account the Financial System Inquiry’s recommendation, the Government’s response was to propose extending choice to employees on enterprise agreements and workplace determinations made after 1 July 2016. The Government consulted on draft legislation and explanatory memorandum to give effect to this proposal. The draft legislation proposed giving effect to Option 2.
As a result, consultation on a concrete proposal raised the impacts and cost of the proposed changes for businesses, individual employees and superannuation funds.
Given that there are diverse stakeholders potentially affected by these changes, Treasury consulted over 6 weeks. The exposure draft legislation and explanatory memorandum were made available on the Treasury website and a large number of stakeholders were alerted to this, and offered the opportunity to discuss any concerns about the proposal with the Treasury.
Key stakeholders covered the following issues in their written submissions.
The benefits of choice
Submissions supporting the proposal argue that there are benefits from expanding choice, including:
individual choice and flexibility over retirement savings;
reducing multiple accounts and associated fees and insurance premiums; 
increased competition among superannuation funds for members; and,
increased member engagement.
Submissions that do not support the proposal make opposing arguments that:
individuals may not be better off with choice: it is claimed that default funds, which are often mandated in enterprise agreements that restrict choice and are generally not-for-profit, deliver better returns, more appropriate insurance, and play a role in employer compliance; 
alternatively, it is claimed that there is no need to expand choice because most people do not exercise it.
choice does not, or has not been proved to, contribute to member engagement, either because the two are not linked or too much choice is detrimental to engagement; 
choice will not deliver lower fees through competition; and
any benefits to employees from collective agreement on a particular fund, such as negotiating higher superannuation contributions, advantageous insurance arrangements, or lower fees in exchange for using an employer’s fund may be lost. One stakeholder recommended protections to ensure these benefits are not lost in the event choice is expanded.
Ultimately, choice is an individual matter, and individuals who wish to do so can consider their own circumstances and make decisions in their best interests. 
The proposal does not assume that individuals with restricted choice are in sub-optimal superannuation arrangements. Nor does it assume that choice is restricted to a type of fund, be it an industry fund or a retail fund, and moving to a different type of fund will be advantageous for all employees.
The proposal gives individuals the ability to choose a different fund from a fund currently mandated in an agreement, the currently mandated fund (if it becomes the default fund or not), or to not make a choice at all. Individuals who, based on their circumstances, would be better off choosing another fund can do so. They can choose the mandated fund, an industry fund, a retail fund or a self-managed superannuation fund.
On this basis, it is expected that those who do choose a fund would do so for a benefit to themselves.
Along similar lines, if members are disengaged or if having choice would not present some employees with better outcomes, choice would not need to be restricted by employers at the moment to retain them in the mandated fund. 
In terms of employee benefits, there are not strong reasons to support the status quo.
The basis for the suggestion that extending choice of itself could result in lesser benefits for all employees was not covered in detail in some submissions, but it is understood this could occur either because generous benefits are negotiated in exchange for full employee membership in the fund, or because of a relationship between employer representatives and the fund.  
However, it was not demonstrated that expanding choice would put these benefits at risk. And it is inconsistent with assertions from stakeholders and evidence that take-up of choice will be low: enterprise bargaining could take place on the basis that majority employee membership with the default fund would continue and benefits above the community standard could still be obtained. 
Compliance costs of contributing to multiple funds
Some submissions supporting the status quo pointed to possible savings in compliance costs for employers that come from contributing to a single fund. Compliance costs were a significant issue when choice of fund was introduced in 2005.
Others submissions pointed out that SuperStream and the proliferation of low cost clearing houses have significantly reduced these costs. Details on this are included above. In addition, the majority of employees in Australia have choice and many employers of all sizes already contribute to multiple funds using these technologies.
Choice for defined benefit members
Concerns were raised about extending choice to:
existing members of defined benefit schemes; and
employees who become eligible to join a defined benefit scheme. 
Submissions argued that extending choice to employees who are members of a defined benefit fund could have adverse consequences for the fund and the employer. 
Existing exemptions from providing choice for certain members of defined benefit funds will continue to apply. These exemptions reflect that the employee is already entitled to defined retirement benefits as a result of their employment and their employers should not have to pay additional superannuation to another fund. 
Some submissions argued employees who become entitled to join a defined benefit fund, not being an existing member, should not get choice for similar reasons. However, employers have not already funded (or are not liable to fund) benefits in these cases. And any effect of choice on the future membership of the fund would be expected to be manageable in view of expected relatively low take-up of choice in these circumstances. Some defined benefit funds, such as Unisuper, already offer choice of an accumulation plan as an alternative to compulsory defined benefit membership.
 In view of that and the potential benefits of choice, employees who are not existing members of a defined benefit fund should have choice of fund.
Existing employees and the obligation to provide a choice of fund form
Public consultation and related discussions with stakeholders confirmed, among other things, that there is a preference among those in industry who support extending choice for employers not to be required to offer a choice of fund form to all employees after a new enterprise agreement is made from 1 July 2016. Given that the take-up of choice is expected to be relatively low, it is reasonable for employees who want choice to simply ask their employer for a choice of fund form.
Other issues
In relation to specific implementation options and compliance costs, several stakeholders raised a variant of Options 1 and 3. In addition to mandating choice in new enterprise agreements made after 1 July 2016, some submissions proposed that enterprise agreements made before 1 July 2016 that restrict choice be overridden after a certain date (several years after 1 July 2016) to provide choice.
The submissions argued this would save compliance costs for large employers with multiple agreements. Employers in this situation could have parts of their workforce gaining choice as enterprise agreements are renegotiated, while other parts still have restricted choice. Another submission added that employees on recently made enterprise agreements could have several years before the next renegotiation.
The Government believes that overriding multiple agreements of an employer so that they can provide choice of fund is unnecessary. A provision of the Superannuation Guarantee (Administration) Act 1992 makes clauses in enterprise agreements unenforceable where the employer gives the employee choice of fund: see section 32Z. This provides a voluntary option for employers with multiple agreements to treat their workforce uniformly, and has been clarified in the explanatory memorandum to the Bill. 
Overriding all agreements after a certain date would create difficulties for employers because it would interfere with enterprise bargains already struck. As described in option 3, these costs are difficult to estimate but are clearly undesirable.
Submissions also made other minor and technical points of less relevance to consideration of broad policy options. 
Treasury will publish a consultation summary on its website.
Best option
Two major independent reviews conducted in recent years, each of which undertook public consultation on the benefits of choice of fund, have recommended that Government expand choice of fund. The benefits of increased member engagement and competition, the ability to avoid duplicate fees and insurance premiums, and the importance of individual choice in savings decisions that impact retirement income are significant and rule out Option 1.
Option 2 is preferable to Option 3 because it has lower compliance costs, but still gives choice of fund to those who want it.
Given the low expected take-up of choice, reducing the burden on employers of providing choice of fund forms to employees who aren’t expected to exercise choice is justified. Mandating choice for all new agreements instead of overriding existing ones is also preferable because it respects bargains already struck between employers and employees, and allows time to consider implementation before new enterprise agreements are negotiated.
RIS Status
Treasury prepared a short-form RIS and agreed regulatory costs and offsets with the Office of Best Practice Regulation for the initial decision.
Treasury prepared a standard form RIS for final assessment, and agreed regulatory costs with the Office of Best Practice Regulation for the final decision.
The Department of Employment and the ATO were consulted in the development of the measure and this RIS.
Implementation and evaluation
Option 2 can be achieved through amendments to the Superannuation Guarantee (Administration) Act 1992. 
As described in the costs of Options 2 and 3 above, the offering of choice of fund is one aspect of other established superannuation obligations. The SuperStream reforms and availability of contribution clearing houses provide ready means for employers and superannuation funds to implement these reforms. The majority of employers under enterprise agreements already offer choice, demonstrating that these changes can be readily made. The ATO also provides information to employers and funds on compliance with superannuation obligations.
The superannuation industry has a range of established methods for raising any issues with the policy and implementation of this measure with Government, including the Superannuation Industry Advisory Group and the Superannuation Industry Relationship Network; the ATO and the Treasury are represented at both.

