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Introdugtory

P

Introductory

Name of code of practice

' Thi's code of practice is the Building and Construction Industry

Building Code XX 2014. :

Commancement

This code of practicé commences at the same tite as section 3 of -the |

Building and Constritétion Industry (Inproving Productivity)-Act 201 3.
Definitions |

(1y In this code of practice:

" above-entitlements payment means a payment or benefit above the

Act.

amount or value of a payment or benefit required to be paid under a
Commonwealth industrial instrument or industrial law (within _the

meaning of the FW Act).

Productivity) dct 2013.

"Act means the Building and Construction Industry {(Improving

building contractor meais a building contractor that is-a-censtitutional
eorperatiencould be required to comply with this code of practice in
accordance with section 34 of the Act. ‘

Nole—see; subsection 34(3) of the Act provides that the code may require a person (o

comply with it in respect to building work only if the person is a building contractor

that is a constitutional.corporation.

building indusiry participan{ means: a building industry participant that
iscould be required to comply with this code of practice in accordance
with section 34of the Act.

Note subséction 34(3) of the Act provides that the code mwiay require a person to
comply with it only if the person is a building industry participant carrying out work

in a Territory or Commonyealth place. An officer, delegate, or gther represeptative of - .. .. . .- g
L |" Thisnote-is inténded to help

‘clarify that unions are not

association would ot a building industry participant for the purposes of -

this code of practice unless they perform building work.

Building work has the same ieanifiig as in section 6 of the Act, but
does not include work that is described in subparagraph 6(1)(e) of the

Comimonwealth funded building pvm;k:‘ see items 1- 8 of échgdule L. |
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Editorial change- definition

moved.

' Tecinical change following

changes to the definition of
building industry participant.

chiilcal drafting chango, ~ |

 Revised to avoid confusion
‘with the definition of

‘building industry
participant’ in the BCI(IP)
Bill which is broader and
includes union officials. .

generally covered by the

code, Some delegates will be,
if they perform building work -
in a territory or ;
commonealth place.

New definition to assist
readability (c/f consultation
draft which referred to ‘work
that is not privately funded

3 building work")




‘ Part 1

| Section-6

Introductory

enterprise agréement has the same meaning as in the FW Act.
funding entity: see section 4.

FW Act means the Fair Work Act 2009:

head contractor means the person with management ot control of the
building site. - . '

._-’ A-’ ..] .v ] I F‘AZ!“

" Inspector ineans a pérson appointed a, or taken to. be appointed as, an

Australian Buildirig arid Constiuction Inspéctor under the Act.
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Consequential change.

Consequential change.

Consequential change.

- NeA\:\AIA definition is needed for

new duty in section 8.

* These tetms are defined in

the Bill and it is appropriate
that those definitions apply,
rather'than FW Act
definitions.

" Editorial change- see above.

Editorial change see new
definition of ‘Commoniealth
funded building work’.

‘Change made following
consultation.

Stakeholders requested this
be removed because it is
unnecessary to define the
term.




Introductory ‘Part {

o—Work Health-and-Safety-Aet-3012-of Sonth-Australia
o——Work-Health-und-Safelp-Aet-3013-of Tasimanit

o Work Hewlth-and-Sufety-Aet J011-of the-Anstrallan-Capltal-Ferritory .

. mm-ﬂemmm«Lsegewmrtonal—w:fomu,egzsmuon)—/;e«—éMfm

WRMP means Workplace Relations Management Plan.

- ‘Note: ‘Some ternis used in the Building Code have ‘déﬁn‘éd nieanings in the Act. For
thie définitions of the following ternis, see subsection 4¢1)-5 of the Act:

ABC Commissioner

building association

building contractor

s buildifig industry participant
- bui'id'ing_\'vork |
o Commonivealth industrial instrument
. 'd’esignated building law
. . C
. .:In;lu'strial.zfs‘so‘ciatioi;

(2) In this code of practice, an entity is a relted entity of a building
contractor or building industry participant if the entity is engaged in.

(2) connected to the building contractor or building industry

building work and is

participant by:

(i) ‘being a member of the building contractor or building industey

participant; or

(ii) being financially interested in the success or failure or

apparent success or failure of the. building contractor” ot

building industry participant;-er.

345

FATSY
U7

.Y

See new sections in Part 6

Editorial changes.
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| Part1 Introductory

| ‘ Section-6

I , (b) (*)———a velated body coiporate (thhm the meaning, given—byof

section 50 of the Corporations Act 2001) of the building 0011t1act01-
or building industry participant;

| . (c): {iiy—an associated entity (within the- meaning given-byof section
SOAAA of the Corporations Act 2001) of the bulldmg contractor or

building mdustny participant; or

#i}—controlled (within the meaning givea-byof section SOAA of
the Corporations Aci_2001) by the building contractm or industry
partlclpant .

NIn tlus Code of 1actlce an_exclusion .sanctmn means a erlod

is not permitted to tender for, or be awarded, Commonwealth
funded building work. An exelusion sanction may:

(a) be for any period that the ABC Commissioner is satisfied is
appropriate, but no lon'gelj than 1 year in duration;

(b) be subject to conditions that apply the exclusion sanction only to a
division of a business operating in a particular State or Territory;
and :

(c) be extended to related entities if the ABC Commlssxonel is
satisfied it is appropriate to do so. : ,

4 ' Funding entities
In this 'c"O"de of practice, each of the following is & funding entity:

——————(a)——ﬂ—Depam:neﬁt—ef—State-ef-th& non-corporate Commonwealth; -
’ ————(b)—a—Dep&s&meat entlty within the meanmg of the RParhimment;

. Regulﬂﬂem—}QWAct 2013;.
(b) (d}——a—Gemnenweakh—eu&heﬂtya corporate Commonwealth

entity within the meaning of the Public Governance, Performance

govemment Dohcv order,

-Peli Note: section 48A22 of the €EAGPublic Governance,
Petlonmmce and Accountability Act;-to-apply-this—cede 2013 provides for the
issuing of pmeheeggvemment policy orders.

Mﬁmcgemenf" cwientPublic Governance, Perforisiance and Accoz,mfabi_lity-

_and Accoumabilirv Act 201 3 that is ;required-by—a—Geﬂeml—Peﬁey

omgly with this code of practice; because of the opexauon ofa

Nevw definition- see new

provisions in Part 4.

Dcﬁmuon now allgns wnth

* thie new PGPA Act which

will commence 1 July. No
substantive change to the
meaning of the term.
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Part 2

5

" (©

Conduct

General

This code of practice has been developed to: |

(b).

{a}——premote. an. iniproved wotkplace relations framework, for .

building work to ensure ‘that ‘building work. is cairied out fairly,
efficiently and productively for ‘the benefit of all building
contractors and building industry participants=;; and.

{by——assist  industry stakeholders o undérstand. fhe_

Commonwealth’s expectations of and requirements in-relation—te
for_entities that choose to tender for Conimonwealth. funded.
construetion-relatedbuilding work, .are awarded. Commonwealth
funded eonstruetion-relatedbuilding work, or’both; and

establish an_ enforcement framework under which buildim@

contractors and_building industry participants may be excluded

from tendering for or being awarded Commonwealth funded
building work if they do not comply with this code of practice.

teuctionABC -Commissioner s

Note-+—:_The

responsible for monitqrih_g,;_ojnp,lianc,,e \\_iitli this code of practice: see paragraphs.
16 (a) and (b) of the Act. . i )

6_ Application of requirements
(1) A building contractor or building industry participant is subject to

the code of practice if:

" Charigés made to emphasise ;
that the code is an opt in
scheme.

- New subsection added to
reflect the incorporation of
enforcement provisions.

Technical drafting changes
have been made to section 6
to improve clarity. The effect
of the section is the same,

Building-and Construction Industry Building Code 2643XX 2014




|: Part 2 A"Cfo,ndu_cl

| sections

| - (a) ﬁ)—the contractor or participant submitted an expression :of
interest or tender for building werk'that is described i in any-of items
1'to 8 of Schedule 1; afid

:(b) {ﬂ}—the expression of interest or tender for the bu1 ding work
was called for before this code of practice commenced

F\(mmle if a building contractor submitted a tender for Commonwealth funded
building work in 2009, the building contractor is subject to the code of practice when
it commences: The Code wnll apply to the contractor even though the project began in
2009,

@ I () does not applv, a_building contractor or building industry
patticipant becomes subject to the code of practice when the contréactor .
‘ot participant submits an-exptession of interest or tender for building,
work that is described in any of itéms { to 8 of Schedule 13,

3) ——{d)———aﬂei——-the—A bulldmg contractor .or " building. mdustlv
participant ﬁi-st—beeemes—subject to, the code: of practice in accordance

“with paragraph-(bsubsections (1) or (e)—the-eeﬂ&aetef—eﬂmmetpmﬁ—is
2) is subject to the code in respect of all bulldmg work that is described

in Schedule 1.

Note: Some abligations in the code of practice only apply when the building
contractor or building industry participant is undenakmq Commonwealth funded
. building work, see for example section 8.

| 8 " Building and Construction Industry Building Code 2043XX 2014




‘Requiiréments to be cqmpli_édv with by building contréctors-and participants in Part 1

respect of building work

Part 3

67
building industry participants

@

Requirements to be complied with
by building contractors and
participants in respect of building
work L ‘
7 General responsibilities of building contractors and
Building contractors “and building ‘industty :p“ar;i,cip,a’xjts undeitaking “
building work to which this code of practice applies must; ‘
(a) € c“qmply with his code of practice; and

(b) respond-to requests for information congerning matters relating to
this code of practice made by the Bireetor-ABC Commissioner

,

su'bcontéa'c-t'crs and related bodies and entities

¢b—This section applies in relation to
. Commonwealth finded building work.

(2) )——A building contractor or building industry participant must

(3)

ensure that any request for expression of interest or request for tender
thowever described) for building work requires a respondent :

(a) to comply with this code of praétic_e_;

(b) to be eligible to perform Commonwealth funded building work at
the time of lodging the expression of interest or tender; and

(¢) to submit a WRMP for the project that has been approved by the

ABC Commissioner in accordance with Part 6 of this code of |

practice, if the building work is of a type described in Schedule 2 .

A building_contractor or building industry participant must not enter

(4)

into an agreement with a subcontractor that is subject to an exclusion
sanction or is excluded from undertaking work funded by a State or

Territory government,

If the building work is of the type described in Schedule 2, a building

- contractor or building industry participant must not enter .into an

agreement with a subcontractor that has not submittedﬂ a WRMP for the
project that has been approved by the ABC Comunissioner in

accordance with Part 6 of this code of practice.

l.

Note removed because it was:
redundant,

| New sibsections () and (3)

added to ensure that all
builders on Commonwealth
funded projects will be
required to comply with the
code.

| Subsection (4) will require all -

. subcontractorsona ‘
Commonwealth funded
project to have their own
WRMP. See also Part 6.

‘Building and Construction Industry Building Code 2043XX 2014




Part3 -

Requnremems to be-complied: wilh by building.contractors and parucipants in
_ respect of building work:

I SesN‘ 6n-9

@)5)__ A building: contractor of bulldmg mdustry pamclpanl must ensure -

that an agreentent enteed into with a subcontractor in relation to
buxldmg work. requirés the subcontractor to comply with: this code of

practice,

3y ——————=Note: subsectlon 4_applies to verbal agreements as ‘well as written .

agreements. -

'(—3)(6) A building contractor ot bunldmg industry. pamclpant must:

ensure that subcontractois of the building contractor: of bulldmg
industty participant comply with thls code of practice.

(__)__(49————A building contractor or - building mdustry paiticipait inuist,

- @(8)__ A building ‘contractor or building industry pamcxpant must ensuw--

).

dwhere reasonably ‘practicable, ensure that subcontractors of the.

building contractor or building industry participant initiate
velun%awtake remedial action to rectify non-compliant behaviour when
it is dlawn to their attennon

that eacli related entity of the building contractor of building industry

participant comphcs with this code of ptactlce—m—wle&ea—te—buﬂdmg
wortlk.

9——A building contractor or building in’duétrj/ pa’ﬂicip‘a"ﬁt that is the

89 |

M

@

head contractor at a particular site must ensure that all subcontractors
on site comply with this code of practice.

Compliance with laws, decisions, directions and orders.

——{)——A building contractor or building industry participant must
comply with all des1gnated building laws that apply to-the contractor or-

patticipant.

Examples

1 Laws relating to ¢ BR5—5H 3 athe right to
enter premises where bmldmg work is perfornyed and to have access to records.

2 Laws relating to

W‘W . i .
'hwweess—tefeeerds%—mMmgwpaymems made-to:employees for-time spent,

engaged-induring periods of industrial action (strike pay).
43 .Commonyealth industrial instruments;

——A building contractor or bulldmg industr y pal ticipant must
comply with the Competmon and Consumei Act 2010 to the extent that -

it relatesapplies to the contractor er participant in relation to tendering
foror undeltakmg bulldmg work.

" Change madeafter” .~
consultation with
stakeholders. The reference

* to ‘voluntary remediation’
was llmlCCCSSBl'y.

. Subsecllon adde

" that head contractors are
responsible for ensuring that
all contractors on a site
comply with the code.

:“The:examiple fias He

" reworded because the -
reference to géneral
protections was confusing in
light of adverse action and
coercion issues. Other
examples are sufficient.

Building and Constniction Induslr_y Building Code 2043XX 2014




Requirements to be complied:with by building contractors. and participants in - Pardt 1
réspect of building work

(3) 3)-A building contractor or building industry ;parti"c'ipaht must comply
with relevant-Work Health aiid Safety laws to the extent that they apply
to the contractor o participant in relation to building work.

(4) A building contractor or ‘building industry participant:_must comply | Moved fréri section 10.
with all Jaws and other requirements that apply to the contractor or | Stakeholders were concerned
participant in relation to the security of payments that are due to | thatthe obligation insection
persons. ' ' 10 of the consultation draft

was too vague and too
onerous.

(5) —a)A building contractor or building industry patticipant:

(a) must comply with a compliance notice issued under section 99 of’
the Act; .

(b) ‘must comply with a decision, direction or order made or given by a.
court or tribunal that applies to the contractor or participant; and

(c) must not enter into, participate in or facilitate an arrangement or
practice which conflicts.with a decision, direction or order made or
given by & court or tribunal that applies to the building contractor
or building industry participant. o

Noté An infringement nofice or provisional iniprovement notice issued by an
Inispector is not a decision, -direction or order inade or given by, a court: or
tribuial; ’

(5)(6) _———¢5)——SubseetionSubsections (4) dees-notand (5) do not |
apply if: . ,

" (a) €ay——the -period for paynient, or for otlier eompliance with the l
decision, direction of order, has not expired; ot
' 2 2% ",i..,,.:-._..- . . ” - Civ " - . > . . ) )
——b)—the decvlslon_, d1_rcct101.1 of ord.__e_,l 18 thesabjeet—et—aimppeal— 5-8ppel sstayed or° |, Change made to ensure
- o)—the-period peatig-aga e-deeision;-direction-or-oraer1d persons are required to

comply with orders until they
are overturned or stayed.

....
s, P 3

3 <

Sce above, The obligation
has been moved and
narrowed.

‘Bullding and Consfruction Industry Building Code 20+3xx 2014 1]




" Part3

Requuemenls to-be complied with by building contraclors and pammpants in
respect of bu1ld|ng wiork

1 Seetion-10

lg10

U’nre'gi_s"tgred'wr'ijt_ten agreements and other-agreements

(1) ——{—19———A bulldmg contractor or building mdustny ‘participant must
. Hot’ ba1gam in relation. to an. agreement, make an. agreement, -or
1mp1ement an agreement: :

(a) {ay—that provides. for tenns, conditions or benefits of

employmeiit. of the employer’s employees (quch ‘may include
above--entitlements, payments), and

(b) dby—that cither:

(i) —-G—)—wnll not be registered, lodged or othe1w1se approved

tinder the- FW Act; or

- (i) —(H)——the contractor or participant réasonably believes
will not be 1eg|ste1ed lodged or othe1w1se approved under the
FW Agt; and

@ ———-(2—)—subsee&enSubsectxou (1) does ot apply toan agreement that is

a -common Jaw agreement made between andan employer and an
individial eniployee.

Example: an 'fﬁnregiste‘fed sife -agreement: or-project -agreement between. a head
tontractor and relevant uniofi would be an-unregistered written agreement. ‘

‘Buiilding.and Construction Industty Building Code 2043XX 2014

The ES will clarify that we -

don’t intend to prohibit these
sorts of agreements.




'Réquiren'ien'ls‘{lo be complied with by building contractors and-parlicipants.in Part :1
' respect of builgjing work:

A . |- Subsection'(4) protiibits -
42 Content of agreements ' ’ ‘. practices that would have the
B o o | effect of clauses prohibited in
(1) A building contractor or ‘building industry participant. must not .entet - f:ﬂsf:‘lllo}:;s?;:‘:‘:H;ﬁg‘:&
into an. elltex'?rjse _agn_f__een.lcnt her eement, —oF —attd fet | 4 the prohibition on
wever-deseribed); which ineludeincludes clauses that: : | ‘arrangements’.

40

1

(a) restrict, or have the effect of restricting, productivity iniproveinent; T
- : - i gréements has
. been removed because it -
* iticreased the practical
* likelihood of accessorial
N ) S , liability arising. It is
(c) dre inconsistent with freedoiti of agsociation prineiplesrequirements | considered sufficient that a
set out in section 13 of this code of practice. ' person is prohibited from
: | entering into EAs which are
inconsistent with this section,
or from engaging in similar
practices. We think that this
- ' 3 ; : will in effect prohibit all of
(2) Subsection (1) does not apply to an apreemént that was éntered into | the behaviour that we intend

(b) -discriminate, or have the effect of diseriminating against certain
persons, classes of employees, or independent contractors; ot

before XX March 2014. "~ ~ to target.
((3).._Without limiting ‘the: ;generality of subseetionssubsection (1) end iE: EC
2y etionsthat_subsection prohibits clauses,—practices—et | subgection (2). Thiswill =
‘arrangements that: __mean that persons who enter

A , : into agreements with
(a) presctibe the number of emiployees or independent contractors that prohibited clauses after the
may be employed or engaged on a particular site, in a particular a"“"l':’:;‘;:"}:m ‘1"" db°. f
work area, or at & particular time; o %f::m'm,we:;g, fe-::n;;:lg o
- ' . building work.

(b): restrict the: employment of persons by reference to employment

status; See also subsection (5)

below.

Exaimple: an agreement or. practice that prohibifs or limits the employment of
casudl ordaily hire employees. ' : '

(c) tequire, or sesubtsiesult in, building contractors or building industry |
* participants giving preference to ‘the: engagement of Australian
citizens, or restrietsrestrict the engagement of persons who are not
Australian. citizens but who are Jawfully entitled to work_in
- Australia; : ‘ -

(d) require a building -contractor or building industry paiticipant to '
consult with, or scek the approval'of, a unienbuilding association
in relation to. the - employment, number, source, or ‘employment
status of employees;

Building and Construction Industry Building Code 2043XX 2014 - 13




Part 3 Requiremiénts to be-complied with by bulldmg contractors and pamclpants in )
respect of building work

l SeeﬂeMZ Content of agreements

(e) requne a bulldmg gontractor or buildiig. industry patticipant to:

Ib consult with, or seek the approval of, ‘a unienbuilding association
' in_ relation to the engagement of, or number of independent
contractors;

®: plescube of seek t6 prescribe, the terms and conditions. o wlnch:
mdependent contractors are engaged (including the teims and
.conditions of employees of an independent contractor); - '

| .7 “{(g) prescribe; or seeksseek to prescribe, the scope of woik or tasks that
- may be- pe1f01med by employees or independent contractors;

| (h) include selection criteria effor redundanicy that seek to ovérride 4
- building contractoer or building industry. paiticipanit’s right to make
“decisions about redundancy based on operational requirements;.

Example:. an arrangement or practice whereby employees are selected for
redindancy based on len_gth' of service alone:.

(i) prohibit the payment of a loaded rate of pay: (whether or not
expressed as an annual amount) that nominally compensates for
penalties,- disability allowances or similar.

G) require, ot lias. the effect of requiring, the -allocation of pamculal
work to individual employees only if that allocation is extended to
all other employees in the: class of -employees 1o whlch the
individial employee belongs;-

;Etanu)le a clatse or practice that prevents an individual employée being selected to
perforin overtime unless-other employees are'siiilarly provided overtinie,

(k) provxde f01 the momtoung of agleements by pelsons othe1 than the

| : {ly include requirements to apply unton ulldmg association logos,
mottos or indicia to company supphed property or eqmpment

l (m) -establis;h an inflexible arrangement for the taking of 1'0'ste'red days
off; '

“(n) pmwde for the establlshment or mamtenance of unien unldmg
,assoclatxon sheds. '

Note: this section does not require the taking of action that would constitute a ~ This note has beenadded to
contravention of the FW Act, and should be read in_a manner that ensures clarify the interaction
consistency with that Act. For example, subparagraph_(d) does not override between section 11 and the
section 205 of the FW_Act which provides that an enterprise agreement must FW Act.

include a consultation term that provides for consultation on major changes at

the workolace. L q €5 1O alion oh I -SNanges

14 : ' Building and Conistruction Industry Building Code 2013XX 2014




Requirements to be complied with by building contractors and.participants in

respect of building work

Part:1

(4)._A building contractor or bu11dmg industry participant must not engage
in a practice which has or is likely to have any of the effects described

Clauses of an enteiprise agrectient that are inconsistent with this section will
impact on a building contractor’s eligibility to tender for or be awarded

Commonyealth funded building work see sections 24, 25, and 26 of this code 6f A

practice.

in subsection (1).

Exmnple
redundancy process on the basis of a
for. tostered days off that does not allow for
requirements. Such agreements may be made outside of the process of barpaining for

an enterprise agreement.

‘last on first of rule or agree to a set schedule

) Subsection (4) does not apply if the practice complies wnth an :

entcmusc ameement that was entered into before XX March 2014.

" Above-entitiement payments and related matters

- contractor,

M
®

A building contractor or building industr:

entitlement payment.

———(2)—=aA building contractor or building industry participarit-must

not exeit,-directy-or-indiréetly;- undue influence ot undue pressuie on a.

contractor, subconnactol or consultant to make an: :above: entitlement
paymient: :

——3)—A building contractor or building industry participant must:

(a) {ay—not

a comractor must not attempt to circumvent the code by agreeing to run a -

flexibility around -operationak :

articipant must not or; .amse 1K
or take, or thréaten to organise or take action with intent to COEICE & -
subcontractor -or consultant into making, an above."

not organise or take, or threaten to organise or take,

action with intent to ‘coerce a contractor,
" consultant into contributing to -a particular

sapetaﬂﬁﬂﬂﬂeﬂ—&méﬁmd or scheme. or_supporting a pamcular A

product; and

(b)

undue: influence of undue pressure

indirestly-on a petson to coitribute to a particulat redundaney-or :

guperannuation—fundfund or scheme or_to support a particular

Shbcont'raétdr ()1" :

{by—not exert;—direétlyapply, or mdﬁee&yattempt to apply, :
is—not—exerted;—directly—or

m_d_l&

44— Fxample: a building_contractor must not coerce a subcontracton into

omubulmg toa paz( icular redundancy or superannuation fund.

~This: subsection reflects

similar provisions in the
Victorian Guidelines that

~ prohibit persons from

circumventing the Guidelines
by entering into informal
arrangement or simply
engaging in practices.

Editorial changes, language™ |

has been aligned with similar
provisions in the FW Act.

! Bdltorlalchanges have beéen- -

; made to‘align: language'w:th
‘that used in similar .
provnslons of the FW. Act,

The provisions have also

been broadened to ensure that '

coercion in relation to other
funds is also prohibited.
Stakeholders are concerned
with ‘training schemes’ and
the like.

Building and Gonstruction:indiistry Building Code 2013XX 2014
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Pait 3 " Requirernernits to bé:cqmplie,drw_il,h by building contractors and participants in
respect of building work ’

{ S'estion—fln

4413 13 Freedom of association

(D A building contractor or bmldmg industry par ucnpant must_ protect

freedom of association by adopting policies that:
(@) ensure that persons are:

; | , )] free to become, or not become; members of industrialbuilding

: ' associations; and }
| ©(iD) ffree to be represented, or not représented, by industrialbuilding

aésfo;c.iatimS; and

Ay

(iii) free to paruclpate, ‘or not paftiéipatef in lawful industrial
act;vmes '

(2) Without liniiting ‘subsection (1), the building contractor jo'r building

"iiidiist.r'y participant must ensure that:

(a) personal information is net dealt with in breach-of accordance with
the Privacy Ac¢f:1988 exand the FW'Act; and

(b) ‘o tlcket o start’ sighs are not displayed; and

(c) signs that seek to vilify or harass employees who Daxtlcmate or do
not participate, in industrial activities are not displayed; and

ey "S_hbwcard’ days _dqn‘o__f occur; and:

X

Wey ——d  thereis:

(i) 1o discrimination ‘against elected employee representatives;
and ‘

(ii)‘: o disadvanta_gje to elected eniployee représentatives; and
Ee~)( ) _forms ate not used to require:

(i) anemployee to 1dent1fy h*&ei—hei—ﬂmeﬂ—stataswhether they aie
a member of a building association; or

(i) an employer to identify the—mmn—statuswhether they are a
member of empleyeesa building association; ot

(iii) a building contractor to 1dent1fy the—tmwn—stetas—ef—whethel
émployees or subcontractors_are a_niembet of a bmldmg
association; and )
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This is intended to prohibit !
posters referring to workers
as ‘scabs’,

Editorial changes.




Requ

ifeffients to bé comgilied with by buiilding contractors and pé‘rﬁcipa"nts in . P'a‘rt-i

respect of building work

. () ———h)  reasonable requests from a__workplace

214 __45'-iEntry to .’prf,.eimfiges where building work is perfoi*mé‘d

OF

Bl —iH individuals are not refused :employment |
because ef-their-union-statusthey are, or are not, @ member of a |.
building association; and

@(h) ___——fgithe employment of eniployees areis  not |
terininated: becavise of-their—unien—statusthey are, or are not, a |
member of a building association; and

delegatesdelegate to represent an employee of the contfactor of |
participant in relation to a grievance, a disputé or & discussioh. with.
a menber of an industrial association are not refused; and

@) _———)  requirements arc 1ot imposed, or attempted |
to be imposed, on a contractor, subcontractor or employer te:

( employa non-working shop steward or job delegate; or

(ii) hire an individual nominated by a unienbuilding association; |
and ' '

k) = Gy—individuals are not required to pay a
‘bargaining fee’ (however described) to an-industriata building
associafion of which the individual is not a member, in respect of
services provided by the association; and -

doly @o—employée. representatives, site. delegates, or other |
unienbuilding_association representatives do not undertake -of

administer site induction processes.

A building c‘onfracto_’r or building industry fpart:ici'pa'ntrmust?cmnply with.
all laws of the Commonwealth. and each State and Territory to which

_ the contractor or participant is subject te-that givea permit holder of a. | -

building association a figlit to enter prémises. where work is performed
and-where the permit liolder seeks to exercise that right. ‘

. Examples

1 The FW Act.

. 2 Work Health and Safety laws, ) o |

@)

A building contractor or building industry participant must, s far as is
reasonably practicable; ‘ensure that entry to a-sitepremises by an officer
of en-industeiala building association, acting in that capacity, oceurs
only in accordance with subsections (3) and (4).
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Pant3

Réquiréments to-be complied with by building coniractors and pamupants in-
respect.of building work :

Section-16

1416

L_)__(?»—)—Entxy te—e—wel-kp}aee—by an ofﬁcel of an—industriala building

association to premises where building work is performed must be for a-
puipose permitted by the Part 3-4 of the FW. Act or a relevant Work

A Health and Safety law.

Ex ample a contractor could perinit entry for the purposes of holdmg dlscussmns with.

workers where the permit holder provides the requisite iotice and complics ‘with all

requirements in the FW Act. Penmang—m-feumleH*FyHowevcr inviting an officer of
a building assGciatioin _to._enter the site other than in accordance with those

requirements would breach this code of practice.

(—3—)(‘“ Wheit an officéi of an-industriata building associatiori exercises a

~and Safety’ law, the entryofficer must comply with all relevant .

—|—31 5

m

right to enter premises under Part 3-4 of the FW Act or a Work Health

legislative lequlrements including permit and notice requirements.

No!e officer is a défiried térm in the Act and includes ofﬁcmls and employees of an-

industrial association:

46—Dlspute settlement

A buildirig cotitractor or buifdi‘ng industry participant must:

{a) ensure that an enterprise agreement that covers the contractor or

participant includes a term for settling disputes in accordance with
section 186(6) of the FW Act that it enters-intemakes on or after
_“the commencement of this code of practice;

(b). ensure that eniployees are able to appoint a rep1esentat1ve in:
relationto a dlspute and :

(©) comply with the other requirements of the FW' Act relating to
© -dispute settlement that.apply to the contractor or pa1 ticipant; and.

(d) if a dispute settlément procedureterm of an enterprise agreement

W -

provides for arbittation -byof & third-partya-buildingdispute, the

contractor or bmldmg—mdas&yupaltlcxpant must ensure that the
proeedure-provides—thatterm requires any decision made-byof the
arbiter mustto be consistent with the Building—Cedethis code of

practice.
4~':'—Industr|al impacts

-A building contractor or building industry paiticipant must
ieport actual or threatened industrial action by employees: of the
building ‘contractor o building: industry participant to- the Australian

Building-and-Construetion-Commission ‘as soon as practicable, but no

later than 24 hours, after _becoming aware of the aetion—er-threat
ocetsor action.

K
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Editorial changes.

' Examples broadened for

clarity.

Editorial changes.

Editorial ehanges.

Change made.to énsure a
person is only required to
report action that they are
aware of. Otherwise the

 provision may operate

unfairly.




ractors and participants in Part
respect of building work o

P

Reguirements lo be-complied with by building cont

(7) A building contractor or building industry participant must, to the
extent reasonably practicable, take steps to prevent or bring an end t0 | added for consistency with
unprofected industrial action taken by the employees of the building | section 8.1 in Victorian

contractor or building industry participant. 1 Guidelines.

Note: subsection (2) may, depending on the circumstances, require a persen (o take
legal action where remedies are available. ‘

Building and Conslriction Industry Building Code 2013XX 2014 19




| Part4

Compliance and, monitoring and enforcernent arrangements

M

‘1:87 . .

' Part 4

the-A :
suspected breach, of thlS code of pmctlce as soon as practicable, but no
later. than 7 working, days .after becoming aware of the breach or
suspected breach.

@)

Section-17

Compliance-and, monitoring and B
enforcement arrangements

48—Not|flcat|on

G}—A bmldmg contlactm ora bulldmg indistry pamclpant nust notlfy
Commission of a breach; or a

—62—)—Where a notification under subsection (1) is made in"
relation to a breach of this code of practice, the bmldmg contractor or
‘building industry participant must notify the-A )

Censtiuetion Commission of the stéps taken to rectify the breach within

28 days of p10v1d1ng the notification..

Consequences of breaching the Building Code

(1)

The ABC Commissionér may impdse an exclusion sanction on a

_ building contractor _or building _industry paltncmant if the ABC

Commissioner is satlsﬁed that:

'3) the building contractor or building industr

i articipant has failed to
comply with this code of practice; or

(b) the building contractor or building industry participant has failed to
comply with a compliance notice issued under section 99 of the
Act in relation to this code of practice., :

Note: when considering whelther to_impose an_exclusion sanction, the ABC
.Commissioner will consider factors such as whether the failure to comply with
the Building Code was mtentlonalLongmng and/or subxect to timely volunt ary
:lecnﬁcatlon ‘ : v

The ABC Conimissioner may impose an exclusion sanction ofi a
building contractor or building industry participant that has acquired
ownershi ot beneﬁcxal use_of some or all of thc assets whethel

or acquired bmldmg industry participant’) if the ABC Comlmssxoner is

satisfied that:

(a) the acquired building industry contractor or acquired building
industry participant failed to eomply with this code of practice: or

20"
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' A number of new sections

have been inserted to deal
with enforcement and

“sanctions.




Compliance and, monitoring and enforcement arrangements Part 4

the acquired buildin contractor or ac: nired :build'in__
industry participant failed to. comply with a compliance notice
issued under section 99 of the Act in relation to this code of

practice.

19 Decision to impose an exclusion sanction

* (1) If the ABC Commissioner proposes (o impose an exclusion sarction

“= under section 18, the ABC Commissioner must give a written notice to |

the building contractor or building industry participant:

. and

(b) advising the building contractor or building_industry participant
that the they may, by a specified date (being not less than 28 days "
after siving the notice), make a submission to the ABC
Commissioner in relation to the proposed sanction. '

(2) After the date specified in a notice under subsection (1), the ABC .
Commissioner must; :

() if the building contractor or building industry patticipant has made
a submission — consider that submission; and

(b) whether or not the building contractor or building industry
~ participant has made a submission — decide whether to impose a
sanction; and

within 14 days after -making that decision, give the buildin,
contractor or building industry participant written notice of the

decision, including the reasons for the decision.

20 _Application for review by Minister

Muaking an application

(1) A person who is subject to an exclusion sanction may apply to the
Minister for review of a decision by the ABC Commissioner to impose
an exclusion sanction, -

(2) The application must be made within 28 days after the date of the
notice of the ABC Commissioner’s decision, or such longer time as the
Minister allows. ’

(3) The application must:

(a)_state the reasons why the application is being made: and .

1
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. Part4 Conipliafice and, monitoring and enforcement arrangements

- Section17

(b) provide any information or documents relating to those reasons.

Withdrawing an application

- (4)_The person may withdraw the application at any time before the review
is completed.

(5) The application may be withdrawn in writing or in another manner
approved by the Minister.

21  Decision by Minister

(1)_If a person applies under section 20 for review of a decision by the
ABC Commissioner, the Minister must review the decision and:

{a) _affirm the deeision; or

(b) vary the decision; or

(c) set the decision aside and substitute a new decision.

LLThe Minister must give the person written notice of the Ministet’s
decision undcr subsection (1). :

(3) The notice must set out:

(a)_the terms of the decision made as a result of the review; and

(b). written reasons foi that décision: and

{c). the ners‘oh's rights to have that decision reviewed.,

22 Appllcatlon to the Admmustratwe Aggeals Trlbunal for
review

- (1)_An applicstion may be fiade to the Administrative Appeals Tribunal by
a person who is subject to an exclusion sanction for review of a
decision of the Minister under section 21. -

) Section 27 of the Administrative Appeals Tribunal Act 1975 does not
apply to application made under this code of practice.

Note section 77 provides that any affects person may apply for review of a decision.
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Fundirig Entities Party

Part 5

'Funding Entities

23 _ Key criteria for eligibility to tender for and be awarded

Commonwealth funded building work

‘ (1) To be eligible to tender for, or be awarded, ConﬁndﬁWez’dtlI funded .

" building work a building contractor or building industry participant
must: . '

(a) comply with section 11 of this code of practice when participating

(c)

Y qrust not be subject to an exclusion sanction; and

in a tender process; and

must not be excluded from uindertaking work funded by a State or.

Territory government.

4624 . 49— Expressions of interest and tenders

(1) €3—A funding. -_fc__n_teity must ensute that any request for expression of

interest or request for. tender (however described) for buiilding work to

be undertaken for

@

®)

(c)

or on behalf of the funding entity ineludes-conditions
vi feetrequires a respondent: -

. 1at a-respondent-must-to comply with this code of practice
when _undertaking the Cede—Commonwealth funded building

work; and

{by—thatito _be eligible to perform Commonwealth funded

building work at the time -of ledgesien lodging an |
expression of jnterest or tendeis -esponde
b“”diﬁg‘ and-construction '"'Bl'k-;ﬂl_d_ IE

{to submit a WRMP for the project that has been apbro‘ved by the

@) A funding entity must -enisuré that tendei processes and calls for

described in Schedule 2}—

ABC Commissioner in- accordance with Part6 of this code of
ractice to the funding entity, if the building work is of a ty

expressions of interest (however described) are conducted in ‘a manrer
consistent with the Building-Cedethis code of practice and must ensure
that {a) respondents are-only permitted to participate in tender processes

(however -described)
requirenients

7.

set

out in section 23.

e

enty—where the respondent meéts the eligibility

‘Bditorial changes to-
introduce new concept of ..

- seligibility criteria’. The
change largely does not
affect the way the provisions
work however the
requirement that a person not
be excluded from performing
state funded work is
additional.

* Editorial changes have been
made to this section.

" New requiirement to reflect
incorporation of Part 6.
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i Part§ Funding Enlities

4#25 ___20—Contracts
A funding entity must ensure—that—itapplies—the-Building-Code-in
1 it the-CMG.and Ministesinl decisions. - A

not entef-i’nto a c’dntract with
any pefson of entity thiat:

-in section 23,

(2) Q)—A funding entity must only enter into a contxact with a person or
entity if the funding entity is satisfied that the person or entity will
comply with this ¢ode of ractxce when undertaking the work.

history of compliance with this cade of practice.

entity that.

| ’ (a) 48—  has had an’ adverse- -decision, direction or order
made by a comt or tribunal for a breach of a designated building
1aw, work health and safety law or competition and consumer law;
and

thesuch a decision, direction 01 order:; and

(c). ¢H——Nhas n"ot submittcd a WRMP that has been approved by the
ABC Commissioner in accordance with Part 6 of this code of

practice.

(). Subsection 3 does not apply if:

(a) {@}—————the period for pé\Yment,&oi' for other compliance
with the deé‘is‘ion, direction or order, has not expired; or

—————(b)—the dec1sxon dnectmn or oxdm is the—sub;eet—ef—aﬂ—appe&l» rayed or

(4] ——(a)—does not mect the key ellglbllxty 1equncmcnts ef

Exa))igle: a funding entity may be satisfied of future comp’liance if the person has a

' &Y(3)__ A funding entity must not enter into a contract with any person or -

(b) (b) has: not fully complied, of is .not fully complymg, with

|24 " Building and Construction Industry Building Code 2043XX 2014

Editorial changes.

! New requirement, This will -
© ensuro that there are

consequences (other than
sanctions) for repeated
failures to comply with the
code or past guidelines. Past
compliance will be relevant
to the assessment of whether
the funding entity will
comply. with the code.

See Part 6.




Finding Entities. Part 4

: has béen revoked.

26 Notification of head contractor

. Funding entities must: A o This section hias been
(1)_¢a)—notify the CMG-SeeretariatCommission when a tender process is | insertedtoassistwith
completed and a building contractor or building industry participant has | enforcement and monitoring,

been awarded a contract to undertake building work. The notification It will enable the ABCC to
e e e n—— i = - — keep an up to date l'ecﬂl'd Of

must include: ’ : ’ Commonwealth funded
' 1 projects, '

the name of the building contractor or building industry participant;

and

(b) a description of the work; and-

(c) the location of the proposed work: and

(d)_the cost of the project; and

(e) proposed project start and coxllglcti011 dates.
4827 _ Notification of breaches

(1)_the-ABCCFunding entities must:

() notify’ the Commission of all allegations of breaches of the |
Building-Cedethis code of practice within 21 days of the Funding |
Enitity becoming aware of thie alleged breach;

(b) b)notify the Commission when a tender process is completed and
a building contractor or building industry participant has been

awarded a contract to_ undertake building work;

e) - respond. to. requests for information coneerning
Building Cede-matters related matters-to this code of practice made
enbehalf of CMG-ar-by the ABCECConunission; and .

@) respond to requests for information that atise in
relation to a project ere—respended—teand respond to alleged
breachies, with initial actions designed to encourage the voluntary.
modification or eessation of noncompliant behaviour. :
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| Part6 Workp!ace"Relaiions Management Pians

| SecuowCommlsslon when a tender process Is completed anid a building contractor
‘ .or bullding Industry- partlclpant has heen awarded a contract to undertake building
work

 Part 6 _ Workplace Relations Management
| Plans

28 Requirement for a WRMP-

This Part sets out the process for ‘approval of WRMPs by the
ABC Commissioner and provides for review of those decisions.

Noie: section 26 provides that a funding entity must not enter into a contract with_an
nerson or entity that has not submitted a WRMP that has becn approved by the ABC

Comimissioner.
_ 29 Application for approval and content of WRMP

Building industry contractors and buildin industr articipants ma
- apply to the ABC Commissioner to have a WRMP approved. -

(2)_An apphcatlon to the ABC Commlssmnex for approval of a WRMP
must be made in the manner and form required by the ABC
Comumissioner.

(3) The proposed WRMP must deriionstrate how the building contractor or
building industry participant (the applicant) proposes to comply with

ubsection (N,

(4) The proposed WRMP must be accompamed bv any suppomng

evidence required by the ABC Commissioner.

does not contain sufficient _information to enable the ABC
Commissioner to make a decision whether or not to approve the

. proposed WRMP, the ABC Commissioner may ask the applicant to
provide additional information. The_request must be confirmed in
‘writing and must specify the date (not being less than 14 days) by
which additional information is to be given,

. (6) _If the applicant does not provide the additional information requested
. under subsection (4), the application is taken to have been withdrawn,

(7) In addition to demonstrating how the applicant proposes to comply with

proposed WRMP must:

(a) explain the systéms, processes and procedures that the head
~ contractor has in place (or will put in place) to:

the requirements of this code of practice, including the matters listed in

the requirements of this code of practice en a_particular project, the-
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Neiv Partiinserted to give
effect to decision that
WRMPs are dealt with in the
Code, rather than

_administratively.




‘Wokplace Relations Management Plars - Partd

{i) clearly and effectively communicate how the requirements of
this code of practice apply to all participants on site. including
subcontractors; and

(i) promote a fair, efficient and productive workplace;

{iii) deliver the project on time and within budget.

Example; a building contractor or building industry participant must be able to

demonstrate how the requirement to promote productive and efficient
workplaces can be met in the context of any of the following (if applicable):

1) restrictions on when work can be performed, such as mandated or fixed
rostered day off schedules and one-in-all-in arrangements;

2) the potential for unexpected costs or increased: costs during the life of a
proiect, such as site allowances which are not quantifiable at the time of

contracting;

3) adoption of terms and conditions common to a project or industry and
which are not specific to, or reflect, the needs of the enterprise; and

4) impositions or restrictions on the engagement and/or utilisation of labour.

(b) address the following:

(i) how workplace arrangements will be regulated;

(ii) _approaches that have been adopted to develop and maintain a |
productiveworkforce, ensuring the optimal use of labour
requirements -(e.g. approach to managin inclement weather
and heat, and Rostered Days Off); -

(iif) the approach to relationship ‘management with employees; ‘
employee _ representatives _and/or _building _associations, |
including but not limited to, the approach and process for -
communicating with the workforce; :

(iv) the approach fo managing site access by third parties;

(v)_the approach to ensuring comg[iancc with statutory' workplace
rights _including, but not limited to, freedom of association,

freedom from unlawful coercion and undue influence and |
_ freedom from unlawful discrimination; ' '

(vi) the identification of workplace relations risks in relation to the
roject and details as to the proposed approaches to managing
those risks; and :
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| F"arts'

Woikplace Relations Management Plaris

| Soction-Commission when a tender process Is completed and a building contractor
or building lndustry participant has been awarded a contract to undertake building:

| work.

30

- (vii) the management of subcontractors.

0

Approval of a WRMP

The ABC Commissioner must approve the propesed WRMP if satisfied

2

that the proposed WRMP demonstrates how the building industry

" contractor or building industry participant will comply with the

reg uirements of this code of practice on the project to which the
WRMP relates and addresses the matters prescribed it subsecuon

30(6).

The ABC Commissioner must notlty the applicant within 5 davs of

3

making the dec1swn to approve the proposed WRMP

If the ABC Commissioner does not make a decision within 30 days
after _receiving the application under section 29 or additional
information requested under subsection 29(5), the ABC Commissioner
is taken to have refused to approve the WRMP.

31

(1

Refusal to approve a WRMP

If the ABC Commissioner proposes to refuse to_approve a proposed

@

WRMP, the ABC Conmmssnoner must give_a written netice (o the
applicant!

(a) informing the applicant of the reasons for the proposed refusal; and

(bj advising the applicant that they may, by a specified date (being not
less than 14 days after giving the notice), make a submission to the
ABC Commissioncr in rclation to the Qroposcd refusal.

After the date specmed in_a not1ce under subsection ( 1)
ABC Comnussxoner must: S

refusal to approve the WRMP — consider that submission; and

| whether or not the applicant has made a submission — decide
whether to approve or refuse to approve the WRMP: and

(¢) within 14 days after making that decision, give the applicant
written _notice of the decmon including the teasons for thc

.decision,

|28
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Woikplace Relations Management Plans

32 External review

(1)An applicant nmiay apply to the Administrative _Appeals Tubunal for
review of a decision of the ABC Commlssxonel undex section 31.

" (2)The application niust bé made within:

(a) 28 days after the day on which the decision first came to the
applicant’s notice; or

' (b) any longer timie the Adl_uinisn"ative Appeals Tribunal allows.

33 Cémp‘liahce

an apmoved WRMP on thé project to whlch the WRMP relates.

(2) A head contractor must ensure compliance with the WRMP by a

" subcontractor on the project to which the WRMP relates to the extent |

that the WRMP applies in relation to the subcontractor.

’
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Schedule 1

Building work to which code of praclice applies

Schedule 1

- Building work to which code of
-practice applies --

"(subsec'ti’b n6(2)

.Bunldmg work that is being undenaken by or on behalf of a funding

entity (irrespective of the value of a project):

Biiilding wol:k:

(a); ,that is mdnectly funded by the Commonwealth by a grant or other

progratn, in cireuristances in ‘which funding for the building work
is an explicit component of the grant or pmglam and

b '-‘fm:t‘wh,l‘ch:

(@

(i)

the value of the Commonwealth’s contribution to. the project
that includes the building work is at least $5 000,000, and
represents at least 50% of the total construction project valug;

ot

the Commonwcalth 3 contubutlon to. the project that includes
the building work is at least $10,000,000 (irrespective of its:

proportion of the total construction project value).

Building work:

(a) for which the Coiiimonwealth provides assistance in advarice of the
commencement of construction; and

(b) which has _én identified capital c‘ompbnent; and

(c) for which:

(i)

(i)

the value of the Commonwealth’s contribution to the project
'that mcludes the bu11d1ng woxk is at least $5 00() 000 and.

. or

the Commonwealth’s contribution to the projeet that includes.
thé building work is at least $10,000,000 (itrespéctive of its.
propoition of the total construction pr()jeé’t.:valu‘e) , ’

agency of the Commonwcalth for the: dehvely of functlons or services
of the Commonwealth

|30
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Buildifig work to which code of practice applies Schedule 1

A Build, Own, Operate (‘BOO’) pr,qj”ec,t‘- initiated by an agency of the.

Commonwealth for the: delivery of functions or services: of the
Commonwealth.

Building work that involves a prg—.cpmm__itmcnt lease to which a funding.

entity is-a party.

Building x’év_.ork that involves a Public Private Partnership (‘PPP’) for the
delivery.of functions or services of the Commonwealth. .

Note A PPP involves. the creation ‘of an. asset :through financing and: -owitership
control. by a private party and private sector delivery of related ‘services that may
normally have been provided by the Commonwealth. .An agency of ‘the
_ Commonwealth may contribute to establishing the infrastructure; for example through
1and; ‘capital -‘works or risk sharing. The' service :delivered may: be: paid for by the.

Coinmonywealth or directly by the end-user:
Building work that involves a Private, Finance Initiative (‘PFD) for the
delivery of functions or services of the Commonwealth.

Note A PFI involves fhie creation of an asset: through financing and. ownership

control by private. party and private sector delivery: of related services that may

normally have: beeén provided by the Commonwealth. An agency: of the
Commonwealth imay contribute to establishing the infrastructure, for example through-
land, capital works: or risk -sharing: The service delivered may be paid for: by the

Commonyvealth or. directly by the end user.

Building work whose funding is not described in items 110 3 (privately
Junded building work). ‘ '
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| Schedule 2 Building work for which a |
: Workplace Relations Management
Plan is required . SeePat6.

(subsection xxx

l. - Commonwealth funded b‘uilding woik for ‘which:

(i) the value of the Commonwealth’s contribution to the project
that includes the building work is at least $5,000,000, and
represents at least 50% of the total construction project value;
or : - :

(i) thé Cominofiwealth’s contiibution to the project that includes
the bui-ldin_g work is at least $10.000,000 (irrespective of its
proportion of the total construction project value).
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