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REGULATORY CHANGES TO FACILITATE THE ROLLOUT OF
THE NATIONAL BROADBAND NETWORK AND OTHER NEXT-
GENERATION BROADBAND NETWORKS

This Regulatory Impact Statement (RIS) deals with a package of amendments to legislative
instruments to facilitate the rollout of the National Broadband Network (NBN) and other national
next—generation broadband networks.

1. Issues which give rise to the need for action

1.1 A new National Broadband Network

On 7 April 2009 the Australian Government announced it would establish a new company — NBN Co
Limited (NBN Co) — to build and operate the new high-speed NBN. The NBN will be the single largest
infrastructure investment made by an Australian Government and is accompanied by historic
reforms to the telecommunications sector. The productivity gains associated with this investment
will mean that the full benefits will continue to flow for decades beyond the completion of the
project.

The NBN will be Australia’s first national, wholesale-only, open access broadband network offering
equivalent terms and conditions to all access seekers. This means NBN Co will roll out the network
and sell wholesale services to retail service providers, who will then provide services to end users.
This will ensure that all Australians have access to next—generation broadband and will improve
retail-level competition.

1.1.1 The rollout task

The NBN will provide access to high-speed broadband to 100 per cent of Australian premises. It will
connect 93 per cent of homes, schools and businesses to a high-speed fibre network capable of
providing broadband speeds of up to 1 gigabit per second (Gbps). All remaining premises will be
served by a combination of next-generation fixed-wireless and satellite technologies providing peak
speeds of 12 megabits per second (Mbps).

Building the NBN involves an unprecedented construction task. Within the fibre footprint, NBN Co
expects to pass over 12 million premises by the end of the build. In its Corporate Plan 2011-13 (the
Corporate Plan), NBN Co states that it will pass up to 6000 premises per day over the nine and a half
year build schedule’. A further 900 000 premises will be covered by wireless and satellite services”.
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On 23 June 2011, Telstra and NBN Co entered into Definitive Agreements relating to the rollout of
the NBN which provide for the use of existing infrastructure, minimising duplication and allowing a
greater percentage of fibre to be laid underground. As part of the Definitive Agreements, Telstra will
progressively decommission its existing copper network as the NBN is rolled out.

NBN Co is actively engaging with communities and local governments as the NBN is planned and
rolled out in particular areas.

1.2 Legislative framework for installing facilities
1.2.1 Carrier Powers and Immunities

In general, approval for the installation of telecommunication facilities is the responsibility of local,
state and territory governments. Some facilities, most commonly low—impact facilities (LIFs)?, are
installed under Commonwealth legislation, specifically Schedule 3 — Carrier Powers and Immunities —
to the Telecommunications Act 1997 (the Telecommunications Act).

Under Schedule 3 carriers may enter onto land to inspect it to determine its suitability for the
carrier’s needs and to enter land to maintain their facilities. Carriers may also enter land to install
LIFs. These provisions are subject to notification requirements and a range of other protections for
land holders, including compensation mechanisms in the event that the property owner or occupier
suffers financial loss or damage or an acquisition of property occurs as a result of the carrier’s
activities.

Carriers are also provided with immunity from a number of state and territory laws, including
planning laws, when undertaking work under Schedule 3. This ensures that carriers are able to
deploy key elements of their networks under a streamlined nationally uniform approach.

In cases where Schedule 3 does not apply carriers must go through state and territory planning
processes. While some states, such as New South Wales, have implemented streamlined processes
for certain infrastructure this is generally not the case. In general, carriers must submit their plans
for the facility to the relevant authority, usually the local government. These arrangements vary
between jurisdictions and can take a considerable period of time. If no streamlining arrangements
are in place, submitting applications on a facility-by-facility basis is not likely to be practicable when
rolling out a national network, either for the carrier involved or the approving authority. The volume
of approvals may also impede the approving authority’s ability to process other types of
applications, such as those for new residential developments, in a timely manner. This is despite the
fact that individual facilities are unobtrusive and have limited impact.

In exercising their rights under Schedule 3, carriers must adhere to notification processes and other
requirements such as doing as little damage as is practicable and restoring land. Further detail on
these obligations is set out in the Telecommunications Code of Practice 1997 (the Code).

Telecommunications (Low-impact Facilities) Determination 1997
Subclause 6(3) of Schedule 3 to the Telecommunications Act allows the Minister for Broadband,
Communications and the Digital Economy (the Minister), to specify LIFs in a determination. The
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% In addition to LIFs, carrier powers and immunities also apply to installations where the carrier has obtained a
facility installation permit or the facility is a temporary defence facility. It also applied to certain installation
that occurred before 1 July 2000.

* All legislation, regulations, determinations and codes referred to in this paper are available on the Comlaw
website: www.comlaw.gov.au
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Telecommunications (Low-impact Facilities) Determination 1997 (the Determination) sets out the
facilities which are considered to be LIFs. LIFs are facilities which are considered vital to the
operation of networks and are of low visual impact. Facilities which are currently listed as LIFs
include certain underground and above ground housings (e.g. pits and pillars), underground cables
and some radiocommunications facilities. Free standing telecommunications towers and aerial
cabling are not low-impact facilities. The Telecommunications Act restricts the inclusion of both
towers and aerial cabling in the Determination. The aerial cabling restrictions can, however, be
altered through the Telecommunications Regulations 2001 (the Regulations).

The Determination specifies particular land zonings in which particular facilities are considered LIFs.
Facilities cannot be deemed low-impact in an area of environmental significance, which includes
certain heritage areas.

The Determination has been in place since 1997, with some minor amendments made in 1999. A
number of facilities required for a national fibre network differ from those in the existing
telecommunications network. Updating the Determination to include these facilities would facilitate
the rollout of the optical fibre component of the NBN and other comparable networks. The areas
that would require updating fall into three main categories: deploying fibre in streets, connecting
premises and connecting multi-unit buildings. Figure 1 illustrates the facilities typically used to
deploy fibre in streets and connect premises.

Deploying optical fibre in streets

As previously stated, NBN Co’s optical fibre network is expected to pass over 12 million premises.
NBN Co’s Corporate Plan® assumes that 75 per cent of its deployment in brownfield areas will use
underground cabling; the remainder assumes the use of aerial cabling. The Definitive Agreements
between Telstra and NBN Co provide access to Telstra’s duct network. This will assist in maximising
the amount of underground cabling which is possible.

The Corporate Plan assumes that NBN Co will have adequate powers and immunities to utilise aerial
cabling. NBN Co undertook a sensitivity analysis on the impact of this not being the case and only
10 per cent of the fibre access network in brownfields being deployed using aerial cabling. It was
found that if aerial cabling decreased from the projected 25 per cent to 10 per cent, it would
increase costs of the rollout by $1.8 billion.°

The Determination currently includes a number of measures that are relevant to deploying optical
fibre in streets such as pits, manholes, roadside cabinets, equipment shelters and trenching to install
cable. However, facilities such as above ground optical fibre splice enclosures and aerial cabling are
not covered. These facilities are crucial elements of a fibre-to-the-premises network. In order to
include aerial cabling with an external cross-section greater than 13mm in the Determination a
Regulation must be made (see paragraph 6(3)(b) of Schedule 3 to the Telecommunications Act).
Additionally, the trenching arrangements are somewhat ambiguous as drafted as it is unclear
whether carriers may have one trench or multiple trenches open simultaneously. This would benefit
from clarification.

While the extent of cabling and cable thickness will not be known in individual areas until the rollout
plans are complete, NBN Co has indicated that drop cables will typically be less than 13mm and
cabling in streets will typically be approximately 15mm. However, on rare occasions cabling may be
up to 30mm thick.
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Overhead deployment of optical fibre cabling for a single dwelling unit

1 Overhead optical fibre line link 4  Optical fibre drop cable
2 Optical fibre splice enclosure S or 6 Optical fibre termination box (Type A or B)
3 Optical fibre access terminal 7  Network termination unit

8  Power supply

Diagram s for Ilestrative purposes and is not 1o scale

Figure 1 identifies the facilities required to deploy aerial cabling in streets and connect premises.

Connecting premises
The Determination currently covers some premises connection equipment such as satellite dishes
and antennas to receive a satellite or wireless telecommunications service.

To connect customers to the NBN, it will be necessary to run an optical fibre from the street to the
building. This cable, known as an optical fibre drop cable, may be above ground or underground. The
optical fibre will then be terminated and the optical signal converted to an electrical signal at a
network termination unit. This requires an optical fibre termination box, a network termination unit
and a power supply. Optical fibre termination boxes are installed on the outside of buildings;
network termination units and power supplies may be installed inside, similar to a modem, or on an
outside wall of the building. These facilities are not currently covered by the Determination. The



NBN Implementation Study estimated that there are 7,155,000 single dwellings (66 per cent of all
dwellings) in Australia’.

Any amendments to the Determination would only apply to equipment installed on the outside of
premises. To date all network termination units and power supplies have been located inside
buildings and it is expected that the majority will continue to be located indoors. Equipment
installed inside buildings is not included as it would not be subject to planning requirements.

In some jurisdictions NBN Co may be subject to local planning requirements which may prevent,
restrict or delay the installation of such equipment in certain circumstances. This could result in
reduced flexibility in the location of equipment or delay installations. Therefore, it would be
beneficial for this equipment to be installed under a nationally uniform approach.

Multi-unit buildings

The government’s Statement of Expectations to NBN Co, released on 20 December 2010, stated that
NBN Co should provide fibre to the premises technology to multi-dwelling units that fall within the
fibre footprint. NBN Co’s Corporate Plan also assumes that it will be providing fibre to the premises
technology to multi-unit buildings that fall within the fibre footprint.? The provision of services to
different end-users in multi-unit buildings and nearby non-premises sites requires particular
distribution equipment to be installed, generally in a basement or communications room.

The Determination currently contains a facility known as ‘in-building subscriber connection
equipment’ which enables carriers to install facilities in multi-unit buildings in order to connect a
subscriber. The current definition of subscriber connection equipment is problematic for wholesale
carriers as it requires the subscribers to be subscribers to the carrier installing the facility. This
limited definition would mean that wholesale-only carriers, such as NBN Co, would not have the
same powers as other carriers.

This definition also requires that the equipment only service residents in the building containing the
equipment. In certain circumstances, it may be more practical and efficient to serve other nearby
buildings or non-premises sites, such as traffic lights, from a single building. For example, this may be
the case at a university residential college. Schedule 3 does not currently give carriers powers to
install equipment in one building and serve customers in neighbouring buildings even if there is
capacity to do so. Carriers therefore install equipment in each building which requires more space in
the buildings for additional equipment, and hence additional costs to the building owner. In turn this
increases costs for the carrier, and potentially the building owner, which are eventually passed onto
the consumers.

The NBN Implementation Study included estimates on the number of residential single and
multi-dwelling unit buildings and premises within multi-dwelling units’:
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Number of premises Number of buildings | Total number of premises Proportion of all
in building dwellings

1 7,155,000 7,155,000 66%

2-5 431,000 1,135,000 11%

5-25 119,000 1,268,000 12%

25+ 20,000 1,211,000 11%

The equipment that is installed in multi-unit buildings is generally able to provide connections to up
to 20 individual premises within the building. Therefore, it is expected that significantly less than
23 per cent of premises will be in residential buildings requiring more than one piece of equipment.

1.2.2 Consequences of delays

In the short term, lack of a streamlined approach will result in increased rollout costs and delays for
end-users in receiving the benefits of the NBN.

In the longer term, the NBN will replace Telstra’s copper network as the national fixed line network.
Installation of NBN equipment will facilitate the transition saving time, money and minimising
inconvenience. Failure to install relevant equipment may ultimately result in customers being unable
to access the NBN. As Telstra’s network is decommissioned, timely installation of new equipment
will mean that end-users have the benefit of a ready connection to the NBN

1.2.3 Key stakeholders

There are a wide range of stakeholders affected by the rules for infrastructure deployment. The key
stakeholders are:

NBN Co and other carriers

property owners, occupiers and managers
local governments

business and consumer end-users

2. Objectives

Against this background, the government’s objectives are to facilitate the rollout of the NBN and
other next—generation national broadband networks by ensuring a more streamlined nationally
uniform approach to the rollout, particularly in relation to:

e deploying optical fibre in streets
e connecting premises
e |ocating equipment in multi-unit buildings

while providing appropriate protection for land owners and occupants.




3. Options (regulatory and/or non-regulatory) that may constitute viable
means for achieving the desired objective(s)

Three options have been considered:

A. maintain the current the Regulations and the Determination

B. amend the Regulations and the Determination to include facilities to deploy optical fibre in
streets, connect premises and multi-unit buildings for the NBN rollout

C. create a new legislative framework under which NBN Co would install all its infrastructure.

3.1 Carriers which option B would apply to

There are three possible sub-options for Option B. These are: amending the Determination to apply
to NBN Co; apply to the NBN and other similar networks (i.e. national open-access, wholesale-only
high-speed broadband networks); or, apply to all carriers.

With the exception of clarifications to the trenching arrangements, restricting the scope of the
changes to the NBN and similar networks is preferred as this option best balances the government’s
goals of facilitating the rollout of next-generation broadband networks with community expectations
around planning of telecommunications networks, and this sub-option is the option that is
considered in the impact analysis in this RIS.

Restricting the scope of any amendments to a limited number of carriers may reduce community
concern about the proliferation of telecommunications infrastructure. While supporting the rollout
of next—generation broadband, it also limits the range of infrastructure that can be rolled out under
Schedule 3. However, restricting the arrangements so that they apply only to a single carrier may be
seen as unfair to other carriers.

3.2 Thickness of aerial cabling

Another variable could be the size of aerial cabling allowed. However, to be worthwhile, the changes
need to be able to support the types of cable NBN Co may need to deploy. This maximum size of the
cable is typically less than 30mm and this is therefore the limit that has been considered.

3.3 Option A - Maintain the current Regulations and Determination

Option A is to not proceed with any amendments to the Regulations or Determination to facilitate
the rollout of the NBN and retain the Instruments in their current form.

3.4 Option B - Amend the Regulations and Determination to include facilities to deploy
optical fibre in streets, connect premises and multi-unit buildings

The option would include the necessary amendments in the Regulations and Determination to
facilitate the rollout of the NBN fibre network by ensuring NBN Co has the right to install relevant
facilities on land and providing a nationally uniform approach to the rollout. Specifically, the facilities
provided for would be as follows.

Deploying fibre in streets:

e aboveground optical fibre line links and drop cables of up to 30mm external cross-section
e optical fibre splice enclosures (aboveground and underground)
e optical fibre access terminals (aboveground and underground)



e clarify trenching arrangements to make clear that more than one trench can be open at the
same time

Connecting premises:

e optical fibre termination boxes
e network termination units
e power supplies

Connecting multi-unit buildings:

e ‘in-building subscriber connection equipment’ to capture wholesale operators
e building connection equipment and in-building network equipment

This approach would provide NBN Co and carriers rolling out comparable networks with the benefit
of Schedule 3 powers and immunities in relation to these new facilities. This would mean the
facilities could be installed under a uniform Commonwealth regime as opposed to varying state and
territory arrangements. It would also provide access to land entry powers that could assist with the
installation of such facilities to the extent the carriers may need to utilise them.

3.5 Option C - Create a new legislative regime

Under Option C, the government would create a new legislative scheme to provide NBN Co with
immunity to the same state and territory planning laws and the land entry powers that are currently
available under Schedule 3 of the Telecommunications Act but extend these powers and immunities
to any of its facilities, including fibre access node buildings (similar to exchanges), satellite earth
stations and wireless towers. There would not be any constraints on size or appearance of such
facilities. A new legislative regime would be required because it would be difficult to treat such
facilities as “low-impact”. The legislative regime would necessarily be limited to NBN Co as allowing
any carrier to install all infrastructure under these conditions would not be consistent with
community expectations and would go beyond the government’s objective of facilitating the rollout
of next-generation broadband infrastructure on a national basis.

4. Impact Assessment

This section discusses the costs and benefits of each option for businesses, including carriers, all
levels of government, property owners, including bodies corporate, and consumers. It is not possible
to quantify the costs and benefits precisely as existing arrangements for installing facilities vary
between jurisdictions. They will also depend on the final network design.

As noted above, NBN Co has estimated the financial cost of aerial cabling being deployed to
10 per cent of premises rather than the projected 25 per cent of premises at $1.8 billion.*°

4.1 Option A - Maintain the current Regulations and Determination
4.1.1 Benefits

The key benefit of maintaining the current Determination is that it is understood by key stakeholders
such as carriers and local governments. Depending on the consultation processes required,
subjecting the rollout plans to development approval may also make communities feel more
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involved in the planning of the network and give property owners an opportunity to express possible
concerns about the impact of the installation of facilities on their properties.

4.1.2 Costs

This approach does not advance the government’s objective of facilitating the rollout of
next-generation broadband. The lack of a more streamlined nationally uniform approach to rolling
out a network will have different administrative and planning requirements in different areas which
will increase the operational costs to the carrier. In jurisdictions where development approvals are
required, the volume of applications from NBN Co is likely to place a significant burden on local
councils. This will increase their administrative overheads and may delay applications for other
developments as well as the NBN.

Overall, Option A may delay the rollout which will impact on consumer and business end-users. If
necessary planning approvals were not forthcoming, certain areas would be unable to receive an
NBN service.

4.2 Option B - Amend the Regulations and Determination to include facilities to deploy
optical fibre in streets, connect premises and multi-unit buildings

4.2.1 Benefits

Option B establishes a more streamlined nationally uniform regime for the deployment of national
optical fibre networks. It would provide certainty and minimise the operational burden on carriers
and local governments as planning approval for these common types of infrastructure would only be
required in areas of environmental or heritage significance as set out in the Determination.
Additionally this approach provides regulatory certainty that network deployment in an area can be
completed as facilities will not require approvals on an individual basis.

By ensuring that the common equipment is covered by Commonwealth legislation, a regulatory
framework is created whereby all property owners and occupiers, including owners of multi-unit
buildings, have the same legal rights and protections in relation to the installation of the relevant
infrastructure regardless of their location. Currently consultation processes and other requirements
are set by each jurisdiction. A nationally uniform approach ensures that these rights are clear and
consistent and that the same avenues of recourse — through the Telecommunications Industry
Ombudsman and the Australian Communications and Media Authority — are available to all.

During the consultation process, a number of respondents raised concerns about aerial
telecommunications cabling remaining in place if other cabling, such as electricity cables, is moved
underground. Schedule 3 includes a requirement that aerial cabling installed under a law of the
Commonwealth must be removed within six months of all non-telecommunications cables being
permanently removed from the poles. Under the current arrangements this provision is not
activated as aerial cabling would be installed under state and territory planning laws. If aerial cabling
is included in the Determination this requirement would apply.

In relation to premises connection devices and facilities to connect multi-unit buildings, the
proposed amendments will facilitate the provision of connections with minimal disruption and
burden on the property’s owner and occupier by supporting the installation of common equipment
for the building. In multi-unit buildings the changes will allow the necessary infrastructure for NBN
connections to be installed as efficiently as possible This recognises that even though everyone in a
multi-unit building may not want an NBN connection, the equipment needs to be in place for those
who do. This is particularly important with the migration to the NBN and the decommissioning of
Telstra’s network. Additionally, allowing NBN Co to use its equipment as efficiently as possible by



allowing it to serve nearby premises if capacity is available on equipment minimises the space
required, and therefore cost to building owners, of connecting all premises.

4.2.2 Costs

As indicated in some submissions during the consultation process, some members of the community
are concerned by the proposed changes, asserting that they remove power from local government
and communities and the ability of property owners to express their views on rollout proposals.

The proposed arrangements do give NBN Co, and carriers rolling out comparable networks, certain
rights to enter land and install facilities to connect premises to the network without the consent of
the owner or occupier. This has been raised as a concern. In practice, these rights exist today for
other types of facilities but in practice premises are not generally connected unless there is an
economic incentive for carriers to do so. In relation to multi-unit buildings, the amendments will
allow NBN Co to install equipment which will require space within the building. However, whether or
not the relevant amendments are included in the Determination, this equipment will need to be
accommodated to enable residents or businesses within the building to access the NBN. In many
instances it would be expected to replace similar equipment that is already accommodated to
provide access telephone, internet and/or pay TV services within multi-unit buildings. As noted
above, less than 23 per cent of premises will be in residential buildings that are likely to require
more than one piece of equipment.

In the past, concerns have been raised about the manner in which carriers have exercised their
powers under Schedule 3, including by owners of multi-unit buildings. These concerns are not
explicitly addressed through this regulatory change, however, Option B would require carriers to
comply with the conditions set out in Schedule 3 and the Code when installing these types of
facilities. Any disputes which cannot be resolved between the land owner/occupier and the carrier
may be referred to the Telecommunications Industry Ombudsman. The Communications Alliance
has also created industry standards and guidelines relating to various aspects of premises
connections. During the consultation process, the Residential Development Council, a division of the
Property Council, suggested that revising these documents would also increase the protections for
building owners.

4.3 Option C - Create a new legislative regime
4.3.1 Benefits

Option C would ensure that NBN Co is able to install all necessary infrastructure which would result
in end-users, including business users, getting access to the benefits of the NBN sooner. It would
minimise the operational burden on NBN Co which would, in turn, reduce its costs and therefore has
the potential to result in lower wholesale prices.

Additionally Option C would minimise the administrative burden on local government as no facilities
associated with the NBN would be subject to planning approvals. This will reduce costs and resource
requirements significantly.

In relation to other stakeholders, the benefits would be similar to Option B. In relation to end-users
who will be served by wireless and satellite it could mean that services are delivered sooner and at a
lower cost to the overall project.

4.3.2 Costs
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In general, the costs outlined in relation to Option B would also apply here. There are, however,
some additional costs to Option C.

This approach would not give NBN Co the earlier certainty it requires to roll out its network as it
would be dependent on the passage of legislation which would likely be contentious.

The new legislative regime would give NBN Co wide ranging powers that are not available to any
other carrier, even those rolling out comparable networks, raising significant issues around
competitive neutrality.

While Option B extends the existing regime to accommodate the rollout of an optical fibre network,
effectively updating it to accommodate the best technology currently available, Option C goes well
beyond these arrangements by including buildings, towers, earth stations and other large structures.
Removing such infrastructure from ordinary planning processes would subject such structures to a
new process displacing the existing planning processes. For example such an approach could allow
NBN Co to build a large structure, such as a fibre access node, without the extensive community
consultation and scrutiny of usual planning processes. Separate to the potential impact on
businesses as a result of such installations, there would likely be wider community concerns about
loss of visual amenity. This is likely to go beyond the NBN and increase concerns about
telecommunications infrastructure more generally which may impact on the operations of other
carriers operating under the existing regime. This may be counterproductive in facilitating the NBN
rollout.

5. Consultation

Amendments to facilitate the rollout of the NBN were originally raised in the National Broadband
Network: Regulatory reform for 21st Century Broadband discussion paper released on 7 April 2009.
Such changes were again foreshadowed in the government’s Statement of Expectations to NBN Co
released in December 2010.

Draft instruments and explanatory material were released for a four week public consultation on 10
August 2011. Thirty-two public submissions were received from state, territory and local
governments, carriers, industry and consumer groups, property groups and the general public.

Key issues raised in the submissions are noted below. Submissions are available on the Department
of Broadband, Communications and the Digital Economy’s (the department) website
www.dbcde.gov.au unless confidentiality was specifically requested.

Many submitters commented only on particular aspects of the proposal. However, some
commented on the overall objectives. For example the Australian Local Government Association
(ALGA) commented that it supports the objective of minimising burden on councils but emphasised
the need to ensure that councils are properly consulted on activities in their area. NBN Co has
committed to working closely with local governments as the network is planned and rollout in their
area.

A number of submitters also raised broader issues which cannot be addressed through amendment
to the Determination and the Regulations. In general, proposals would require amendment to the
primary legislation to implement (for example proposals to require existing decommissioned cabling
to be removed), were additional activities that are not regulatory in nature (for example publicising
the obligations on NBN Co when undertaking activities) or were not consistent with the objectives of
this exercise (for example increasing the allowable size for certain existing LIFs). These proposals are
not described below.
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5.1 Deploying fibre in streets

Of the 26 submissions that commented on aerial cabling, eight opposed it under any circumstances.
These submitters included some local councils, individuals and some community groups with
long-standing concerns about aerial cabling since the HFC rollouts of the 1990s (e.g. Cables
Downunder). These submitters oppose aerial cabling in general, rather than the specific proposal to
bring certain aerial cables under Commonwealth regulation rather than state and territory planning
requirements.

Five submitters — including the Onkaparinga Council and the Communications Law Centre —
considered the proposed measures to support aerial appropriate as drafted. However, a number
suggested amending the proposed text to clarify that aerial cabling should be deployed where it is
the only feasible option.

Energy Networks Association, the peak point for energy supplies, recommended amending the
proposed LIFD so that it only applies to non-conducting optical fibre cable (i.e. cable that does not
conduct electricity) as this would assist ENA members in setting standards for, amongst other things,
the positioning of the cable on poles which also carry electrical cabling. This proposal has been
incorporated into the text of the instrument.

There was little comment on the proposed size of aerial cabling. A number of submissions noted the
thickness of the proposed 30mm cable, however, in general the strength of objections did not
appear to be influenced by the proposed maximum size.

Telstra has argued that the ability to install aerial optical fibre cabling be expanded so it is more
generally available. It also sought comparable treatment for aerial copper cabling, and certain other
infrastructure, in rural areas where connected with the fulfillment of the Universal Service
Obligation. The latter request has been noted but is considered to be beyond the scope of the
objectives of this exercise which is to facilitate the rollout of national next-generation broadband
networks.

5.2 Connecting Premises

The Victorian Government opposed the provisions related to connecting premises on the grounds
that inclusion in the Determination gives carriers power to enter land and install facilities. The
Victorian Government therefore argued that the change to the Determination would allow NBN Co
to implement an ‘opt out’ approach to deploying the network if it chooses to do so. In contrast this
aspect of the proposal was strongly supported by the Australian Communications Consumer Action
Network and the Tenants’ Union of Victoria as they considered that the increased powers would be
beneficial for tenants wishing to connect to the NBN.

Some local governments proposed particular requirements that appeared to depend on the locality,
such as requiring equipment to be in particular locations to minimise the risk of flood damage. While
these are important issues for the network design they have not been included in the Determination
requirements as they will vary between areas.

5.3 Multi-unit buildings

Few submissions addressed the proposed facilities for providing services to end-users in multi-unit
buildings, some commented exclusively on commercial buildings while others were primarily
concerned with residential buildings.
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The Strata Community Australia supported the amendments as they would allow NBN Co to enter
buildings to install equipment thereby reducing the risk of residents in multi-unit buildings facing
delays in connection. However, Strata Community Australia also highlighted the importance of
consultation with those responsible for administering the buildings. However, while supporting the
overall objectives of the NBN, the Residential Development Council opposed these amendments
unless stronger protections are put in place to protect the interests of the building owners and
managers. In particular, the Residential Development Council sought amendments to the industry
guidelines ACIF G571:2002 Building Access Operations and Installation. As these guidelines are
managed by the Communications Alliance they cannot be amended by government. The
governments will, however, consider raising the issue with NBN Co and the Communications
Alliance.

6. Conclusion
Option B is recommended.

In comparison to Option A, Option B will ensure a streamlined approach to the rollout of
next-generation broadband. This will reduce costs and delays for both carriers and local
governments that would otherwise be responsible for the approval process. Unlike Option C,
Option B provides opportunities for local government and property owners to express their views
about the impact of deployments on their property. Given the nature of the LIFs, any negative
impacts will be less significant than under Option C and it is expected that they will be outweighed
by the benefits of the NBN.

By allowing next-generation broadband to be installed under Commonwealth legislation a more
streamlined nationally uniform approach can be implemented. This will minimise inconsistencies
between jurisdictions and provide greater clarity on which regulations apply thereby simplifying the
rollout of the NBN.

Option B will also ensure that land owners and occupiers are afforded the protections that apply to
installations carried out under Schedule 3. As these protections only apply to facilities specified in
the Determination, Option A would result in different rights for land owners and occupiers
depending on whether the facility to be installed is listed or subject to local planning requirements.

As Option C would create a new legislative regime the existing protections would not apply. At this
stage it would seem Option C is not necessary to achieve the public policy objectives but this should
be reviewed if there are implementation difficulties with Option B.

7. Implementation and review of the preferred option

The amendments to the Regulations and the Determination will expand the range of facilities that
may be installed under Schedule 3 of the Telecommunications Act, specifically as LIFs.

The changes to the Determination will be subject to ongoing monitoring. For example, the Australian
Communications and Media Authority reports annually on the telecommunications sector under
section 105 of the Telecommunications Act, including on the operation of the powers and
immunities regime. The department will also monitor the new arrangements from a policy
perspective. The arrangements will likely be reviewed by the Productivity Commission once the NBN
is rolled out and fully operational. The Parliamentary Joint Committee on the National Broadband
Network has also been established to oversee the rollout of the NBN.
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