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ABOUT THIS GUIDE

The Australian Government Guide to Regulatory Impact Analysis is intended to be
read by every member of the Australian Public Service involved in policy making — from
the most junior member of the policy team to the departmental secretary.

It provides the context for regulation and encourages policy makers to think
about potential impacts early in the policy process. The principles in this Guide are

supplemented by guidance notes available on the Department of the Prime Minister
and Cabinet website!
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FOREWORD

This Guide helps policy makers reflect on how regulation affects individuals,
businesses, community organisations as well as its broader economic and
competition impacts.

Regulation can have benefits, but poor, unnecessary or excessive regulation can
also lead to obstacles that slow down and even stop business investment and new
job creation.

The Government's rigorous approach to policy making seeks to ensure that
regulation is never adopted as the default solution, but rather introduced as a
means of last resort.

Where regulation is demonstrated to be necessary, policy makers must seek
practical solutions and ensure that they are well-designed, well-targeted and
fit-for-purpose.

The Government's impact analysis framework, enhanced in March 2020, will ensure
decision makers are provided with the necessary evidence base to make the decisions
that will best support a stronger economy and guarantee the essentials Australians rely
on to prosper.

It is an expectation of the Government that policy makers aim to prepare
Regulation Impact Statements that are assessed as exemplary.

The Honourable Ben Morton MP
Assistant Minister to the Prime Minister and Cabinet
March 2020
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PRINCIPLES FOR
AUSTRALIAN
GOVERNMENT
POLICY MAKERS

Policy makers should clearly demonstrate a public policy problem
necessitating Australian Government intervention, and should examine
a range of genuine and viable options, including non-regulatory options,
to address the problem.

Regulation should not be the default option: the policy option offering
the greatest net benefit — regulatory or non-regulatory — should always
be the recommended option.

Every substantive regulatory policy change must be the subject of a
Regulation Impact Statement.

Policy makers should consult in a genuine and timely way with
affected businesses, community organisations and individuals, as well
as other policy makers to avoid creating cumulative or overlapping
regulatory burdens.

The information upon which policy makers base their decisions must
be published at the earliest opportunity.

All regulation should be periodically reviewed to test its continuing
relevance.
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WHAT DO WE MEAN BY
REGULATION?

Regulation may be defined as “Any rule endorsed by government where there is an
expectation of compliance”.

Rules can take many forms, not all of them the ‘black-letter’ kind. Governments and
public servants make rules every day and as a consequence impose sometimes
unwelcome burdens on businesses, community organisations and individuals.

For example, when you design a form for customers to fill in, are you asking for
information you already possess? When you set up a telephone call centre, do you really
need such a long menu of service options? When you ask a grant recipient to acquit their
funding, what do you actually do with the information you obtain? Do the benefits of
having that information outweigh the cost of making the organisation provide it?

This Guide invites you to take a more critical look at regulation in all its many forms.
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READ THIS BEFORE YOU WRITE
YOUR NEXT POLICY DOCUMENT

The Government has a renewed deregulation agenda aimed at regulatory barriers that
prevent Australians from investing and creating jobs, while ensuring that the regulatory
burden for individuals, businesses and community organisations is as light and efficient
as possible.

Cutting existing red tape and limiting the flow of new regulation is a high priority.

Every policy option must be carefully assessed, it's likely impact costed and a range of
viable alternatives considered in a transparent and accountable way against the default
position of no new regulation.

As a result, every policy proposal must be accompanied by an Australian Government
Regulation Impact Statement, or RIS.

What's more, your RIS must have been developed early in the policy making process.

The RIS is a tool designed to encourage rigour, innovation and better policy outcomes
from the beginning.

It is the Government's expectation that you will aim for the best possible quality of RIS to
underpin your major proposals and program changes.

In the past, a RIS might have been something you put together at the end of a
policy process, just before your proposal went to Cabinet or another decision maker.

Now, the following RIS questions must be the starting point of your policy journey —
and this Guide your companion.
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THE SEVEN RIS QUESTIONS AND
WHY THEY ARE SO IMPORTANT

Put simply. a decision can't be—or shouldn't be —made without a RIS.

The RIS questions are critical because they help policy makers focus on the potential
impact of major decisions: in other words, the size of the impact (increase or decrease)
on the community.

The guestions are a useful discipline in your everyday work. They can help structure your
ideas, test your assumptions and encourage you to think beyond a regulation-based
solution as the default.

They are all the more important when you bear in mind a RIS is, in most cases, a
public document: your answers will be on the public record. Think carefully about
each one in turn.

@ What is the problem you are trying to solve?

The RIS requires you to explain the problem — and your objective — simply
and clearly. A crisply defined problem offers better scope to target approaches
that will actually solve it.

@ Why is government action needed?

Ask yourself: is it a genuine priority? Is it government's job? Is the problem serious
enough to justify government intervention?

@ What policy options are you considering?

A RIS will reveal whether you've thought through all of the viable options,
including the option of not regulating. Until you've analysed the problem
from every angle (including from other portfolios’ perspective), you may be
overlooking a viable, low-impact alternative.
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What is the likely net benefit of each option?

Policy interventions often come at a cost. The RIS obliges you to assess the
benefit of your proposed intervention against the burden you impose. If that
burden is greater than the benefit, you should look for alternatives or reconsider
the need to intervene at all.

Who did you consult and how did you incorporate
their feedback?

Transparency and accountability are not optional. The RIS encourages you to
walk in the shoes of the people, business decision makers and community
groups affected by your policy proposal.

What is the best option from those you have considered?

The RIS will help make clear whether your decision making processes are
robust enough to cope with scrutiny. The public don't just need to know
what you've decided: they want to know why and on what information and
arguments your decision was based.

How will you implement and evaluate your chosen option?

Too often this question is left until the last minute. The RIS process ensures you
give adequate and timely consideration to the real-world problems of making
your policy work — and makes sure you will test its effectiveness and ongoing
relevance.
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THE MOST COMMONLY ASKED
QUESTIONS

WHO WRITES A RIS?

Policy makers. Every Australian Government policy maker should be familiar with the
RIS process, because at some point in your career you will most likely need to write one.
More broadly, the RIS questions can be used as a tool for analysing any range of

policy problems.

IS THE RIS PROCESS MANDATORY FOR EVERY
GOVERNMENT AGENCY?

Yes. For every type of policy decision you must produce a RIS if your organisation is a:

government department

statutory authority

board (even if it has statutory independence)

public entity operating under the Public Governance, Performance and
Accountability Act 2013.

A RIS is also required over and above a government agency's own regulatory
impact assessment process, if it has one.

IS A RIS MANDATORY?

Yes. A RIS is mandatory for all Cabinet submissions.

Even if you think there will be no regulatory impact on businesses, community
organisations or individuals, a RIS is mandatory for anything going before Cabinet.

The Cabinet needs to be informed of the regulatory impact of any decision it is being
asked to make.

If a decision is not going to Cabinet? a RIS is still required where the policy proposal
is likely to have a more than minor impact on business, community organisations or
individuals. This includes new regulations, amendments to existing regulations and,
in some cases, sunsetted regulations being remade.

oh correspondence witt

by depart d those made by statu
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WHEN IS THE BEST TIME TO WRITE A RIS?

The earlier the better. Don't wait until your submission is due to go to Cabinet or
your senior executive before you start writing your RIS. Leaving it till last is not only
bad process, it may result in bad policy outcomes or leave you open to unfavourable
public scrutiny.

CAN | BE EXEMPTED FROM DOING A RIS?

Generally not. The only exemption is for minor matters not being considered by
Cabinet where the proposed change is likely to have an insignificant impact.

Failing that, only the Prime Minister can grant an exemption from the RIS and then
only in exceptional circumstances. To seek an exemption from the RIS process,
your Minister must write to the Prime Minister at the earliest possible stage in the
policy-making process.

Even in situations where a RIS may not be required, a RIS is good practice where an
agency or regulator is responsible for issuing rules or guidance material for businesses,
community organisations or individuals.

DO I NEED A RIS IF I'M REMOVING REGULATION?

In Mmost cases, yes. A RIS is critical to ensure you consider the costs and benefits of
implementing the proposed change. Even though you may be reducing regulation,
you might thereby be creating significant impacts, or unintentional outcomes which
may pose unacceptable risks, costs or transitional burdens.
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WHAT'S THE ROLE OF OBPR?

The Office of Best Practice Regulation (OBPR) has the dual role of ensuring the Australian
Public Service (APS) complies with government RIS requirements and coaching the
APS to produce high quality impact analysis.

You're welcome to discuss any RIS question with OBPR. OBPR can also help with:

scoping the problem:;

assessing the adequacy of analysis;

estimating impacts and undertaking cost-benefit analysis;

technical advice on regulatory cost measurement;

strengthening your analysis of potential policy options and identifying any gaps;
recognising impacts arising outside your portfolio and identifying relevant contacts
in other portfolios;

best practice consultation methods;

training and guidance on the RIS process;

regulatory proposals for COAG or national standard-setting bodies.

OBPR maintains a public website (https./ris.pmc.gov.au/) to report on RIS compliance
across all agencies, RIS activity and Post-implementation Reviews. The Office is located
in the Department of the Prime Minister and Cabinet and maintains day-to-day
independence from government in its decision making on the RIS system.

OBPR can be contacted on (02) 6271 6270 or helpdesk-OBPR@pmc.gov.au.

CAN [ USE EXTERNAL CONSULTANTS TO WRITE MY RIS?

Yes. External consultants can be used to help you write your RIS.

Keep in mind the skills to prepare a RIS are fundamental to the discipline of policy
making: engaging external consultants to do the work for you will not build the
appropriate in-house skills within your agency.

If engaging a consultant, you must do so under your agency's normal procurement rules
and you must ensure this process does not slow down the RIS. OBPR can help with
tender specifications for engaging consultants.

Consultants are often best placed to help with technical aspects of your RIS, such

as costings and cost-benefit analysis, rather than the whole RIS. When engaging a
consultant, your agency is responsible for ensuring the RIS addresses all seven questions
adequately, that costings are accurate and the recommended stakeholder consultation
is appropriate.

OBPR will not deal directly with consultants, nor manage consultants on your behalf,
nor will it provide feedback, commments or assessments directly to consultants. A RIS
always remains the responsibility of the agency.
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WHO ELSE CAN HELP ME WITH MY RIS?

Every portfolio has a Deregulation contact who can assist you with your RIS by helping
identify viable alternative policy options, quantifying regulatory compliance costs and
identifying opportunities for offsetting increases in regulatory costs.

GETTING STARTED

The best place to start is with the seven RIS questions.

Sketch out your answers to each question. Look for gaps in your arguments.
Think carefully about what a decision maker needs to know to make an
informed decision.

Have you defined the problem clearly?

Is there any existing legislation which is not being enforced?
Have you identified all of the viable policy options?

Is there a reliable way to measure regulatory impact?

Is your policy objective sufficiently clear?

Who are you going to consult and how?

Who will be the decision maker?

When you have a rudimentary set of answers to the seven RIS questions, give a
written summary to OBPR. This is known as the Preliminary Assessment.

So long as you have provided enough information to help OBPR understand the nature
of the policy issues you are dealing with, you will receive a response within five working
days confirming whether or not a RIS is required.

Of course, OBPR's advice on whether a RIS is required may be revised in light of
additional or updated information - such as from stakeholders - indicating the impacts
are likely to be more significant than you first envisaged.
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REMEMBER WHO YOUR RIS IS FOR

Two groups of people rely on the accuracy and rigour of your RIS.

The first are the decision makers, for whom a balanced assessment of the
options is critical.

The second are your stakeholders, who have a right to accurate, timely,
accessible information about government decisions affecting them.

Avoid jargon, acronyms, needlessly complex language and waffle.

The RIS is a factual and analytical assessment of a given issue; it is not a document
designed to critique or praise a particular policy. Be precise and economical in your
language. Include only what is relevant, making sure the depth of your analysis is
commensurate with the importance of the issue you are analysing.

Be measured and prudent in your arguments and assertions.

Do not pass off opinion as fact: check the accuracy of every claim and where the
facts may be inconclusive, say so.

Make your document easy to navigate by ensuring sections are clearly marked
and there is a logical flow to your writing.

Keep in mind your RIS will ultimately be read by decision makers, stakeholders,
the media and the general public.
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In this introductory section of the RIS, you must:

2 Clearly identify and define the problem you are trying to solve.

2 Demonstrate why it is a problem: are there risks or other dangers to
be mitigated?

2 Offer evidence about the magnitude of the problem and the costs of not
doing anything.

7 Describe the businesses, community organisations or individuals affected
by the problem.

7 Identify if there is any existing legislation which is not being enforced.

2 Explain which, if any, current government measures have sought to
address this problem.

7 Establish why those measures are not working.
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Defining the problem is the best place to start

If you can define the problem satisfactorily, the rest of your analysis will follow logically.
If your problem is poorly defined, the resulting action will be less likely to solve the
problem at hand.

Identify who is likely to be affected, what is the nature of the impact they will experience
and how will they respond to your proposals. Consider inter-related policy settings
imposed by other portfolios - how might these impact the problem and be impacted
by your proposals.

When you begin your analysis, think about the broad nature of the problem

you face. There are a relatively small number of situations that justify direct government
intervention in the form of regulation. Your policy analysis is most likely to begin from one
of the following starting points.

Market failure

Are you addressing an imbalance of market power generating inefficient outcomes?
Are you trying to improve the availability or quality of market information, goods or
services? Is there undesirable or avoidable market instability or inequality? How serious
is it? Can you be sure the market is unlikely to come up with a solution by itself?

Regulatory failure

Has a previous attempt to regulate failed? Have old regulations failed to keep up
with new circumstances? Is there a legitimate public outcry about an issue of public
importance?

Unacceptable hazard or risk

Is there a new or emerging safety or environmental problem? Are people exposed to risks
they are ill-equipped to deal with? Are you trying to manage a public health issue that
has escalated beyond expectations or is a major public concern?
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Keeping risk in perspective

Be careful not to be distracted by the symptoms of a problem or media interpretations of
it. Identify the underlying cause of the problem, its seriousness and your capacity to deal
with it. For example, if faced with a rising incidence of food poisoning in the community,
a regulator’s first obligation would be to gather facts, assess the cause, potential for harm
and the scale of the problem and then consider the policy options.

If the probable cause of a food poisoning outbreak is poor food handling techniques in
restaurants and cafes, is this a one-off example, or is the problem widespread and likely
to lead to more serious outbreaks? Is there a case for government intervention?

Remember: regulation cannot eliminate risk entirely; sometimes it just shifts risk.

Our role as policy makers is to provide advice to governments about acceptable levels
of risk—taking into account the possible consequences—and how much it will cost the
community to reduce or eliminate that risk.

Risk: likelihood versus consequences

Consider the likelihood of risk as well as the consequences of the risk. Media or lobby groups
often focus on controversial or emotive aspects of potential policy decisions, but is the cost of
regulating in proportion to the real-world risk? Can risk be eliminated entirely? Who should bear
the cost? How much risk is acceptable under the circumstances?

As policy makers, we must balance the desired outcomes of regulation against the
burden imposed on potentially large numbers of businesses, community organisations
and individuals to achieve that outcome.

Remember that regulatory action is not risk free. How confident are you that your
proposed solution will work?

What are the genuine consequences of no action?

Analyse how the problem has been dealt with in the past or is currently regulated by
Commonwealth, state, territory or local government regulations or by governments
overseas. Are there deficiencies in existing approaches?

Why does current regulation not properly address the identified problem? Is it a problem
of design or implementation, or both? How can you be sure your policy options will
succeed where others have failed?
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In this section of the RIS, you must:

2 Clearly identify why there is a legitimate reason for government
to intervene.

72 Demonstrate that government has the capacity to intervene successfully.
7 Identify alternatives to government action.

2 Clearly identify what objectives, outcomes, goals or targets you
are aiming for.

7 Identify the constraints or barriers to achieving your goal.
2 Ensure your objectives are:
2 specific
measurable
accountable

realistic

NN NN

timely.
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Not every problem can be solved by government

Is there a case for government intervention? Is the problem too small to bother with?

Is the cost of intervention greater than the potential gain? What is the likelihood of your
intervention having the intended outcome? Should the government step back and let
the market deal with the problem?

Satisfy yourself there is a genuine need for government to take responsibility for
the problem. Have governments—Commonwealth, state or local —attempted to fix this
problem before? What success did they have? What was learnt from the experience?

Doing nothing can be just as valid a policy solution as any other, and a rigorous impact
analysis should always include this option as a benchmark.

Is there an inefficient allocation of resources?
Are there equity issues?

When markets are functioning well, they tend to allocate resources to the most

valuable uses. When this doesn't happen, for example, in the provision of policy outcomes
like justice or services in rural or remote areas—there can be good arguments for
government intervention, to improve efficiency or equity or both.

Market failure alone is not an argument for government intervention, particularly if
the failure does not have a material impact on the functioning of the wider market.
But where market distortions lead to inefficient or inequitable outcomes, the cost of
intervention may be justified.

Are you addressing a monopoly or abuse of market power?

Regulation may be justified where uncompetitive market structures or anti-competitive
conduct lead to inefficient outcomes in the economy. This may occur when there is a
monopoly, or a small number of sellers can limit supply in the absence of substitutes or
maintain prices higher than would occur in a competitive market.

A range of regulatory interventions is available to government to restore a competitive
market or manage a continuing monopoly situation. Monopoly issues can be emotive
with a variety of competing interests to balance. Ensure you carefully verify claims made
by affected parties on both sides of the debate.

Policy makers should be aware of existing regulations or mechanisms to deal

with perceived or actual market failures, monopolies and abuse of market power.
The Competition and Consumer Act 2010 provides a range of powers that may well
address the problem and make further regulation unnecessary or counterproductive.

Policy makers should look to existing regulations and their actual or potential application
before proposing new regulation.
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Do we need to correct information asymmetry?

Markets may not allocate resources efficiently if one party in a transaction has significantly
more information than another. Sellers and buyers may have an incentive to conceal
information in order to obtain a more favourable price or conditions in a transaction, or to
dishonestly gain an advantage. Regulatory intervention may e an option to impose the
obligation to disclose or certify relevant information.

On the other hand, the internet has the potential to reduce information asymmetry in
many transactions and policy makers should consider this in their analysis. Rememlber
that imposing disclosure obligations on a large number of business or community
organisations can impose significant red tape burdens—make sure the problem you are
trying to fix is large enough to justify the cost of compliance.

Do we need to overcome an externality?

An externality occurs when the production or consumption of a firm or a person
generates costs and benefits that fall on third parties, and those parties have no control
of the creation of those costs and benefits. An externality can be positive or negative.
For example, a factory polluting a river, making the water unusable for businesses
downstream, or a nightclub opening in a quiet residential area would both generate
negative externalities. A positive externality could occur from flu vaccinations,

which reduce the chances of others contracting the flu even though they didn't have
the injection.

Many activities generate externalities — positive and negative—though the existence of an
externality does not on its own justify government intervention. The determining factors
include the size and nature of the externality and the likelihood that regulation will
generate a more efficient or socially desirable outcome.

Is the market unable to deliver a much-needed public good?

Some goods and services are unlikely to be provided efficiently by the market. Regulatory
intervention may be required where a good or service for which there is a clear need is
not being provided. There are two types of public good in this category:

Non-rivalrous goods and services such as national defence, diplomatic

treaties or lighthouses. One person’s usage of these things does not stop others
from consuming them. Goods and services such as these are rarely if ever
delivered by markets.

Non-excludable public goods, such as fish in the ocean, or trees on public land,
are difficult for private sellers to prevent non-paying customers from consuming.
Governments typically regulate access to these goods to create a functional
market.
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Is the market behaving irrationally?

Experience with behavioural insights tells us that people do not always make rational,
considered decisions even in an otherwise efficiently functioning market. For example,
even in the presence of penalties or other disincentives, people still pay their taxes late
(or not at all), drink and drive, waste water or engage in unsafe work habits. Government
may have a role in curbing irrational or socially undesirable behaviour, but regulators
should not always assume regulation alone will achieve the desired objective.

Ask yourself: what is the role of personal responsibility?
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In this section of the RIS, you must:

2 Identify a range of genuine and viable alternative policy options.
7 Ensure any of your live options can achieve your stated policy objectives.

7 Give the decision maker confidence you have identified all of the
available options open to you or any other portfolio of government.

7 Identify the context for the options considered (for example, the policy
may be an election commitment).
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Start with clear, well differentiated policy options

Every good RIS will canvass a range of viable options. The number of options you include
in your analysis should be commensurate with the magnitude of the policy problem
being considered, but three is the minimum requirement.

While every option considered should be practical and implementable, options should
not be discounted just because they haven't been considered before or there are risks
associated with them.

At least one option must always be non-regulatory. Remember that a rigorous impact
analysis must always pose the status quo as the benchmark policy option.

Non-viable options should only be incorporated into your RIS if they have been
canvassed publicly.

Give careful thought to reassuring the decision maker that you haven't missed a viable
policy option during your analysis. A thorough and broad-based consultation process
inviting affected groups to discuss the issues can often settle that question

(see RIS Question 5 for more information).

Above all, keep in mind, presenting one option as a fait accompli is not acceptable.
There must always be analysis of the no regulation or status quo option as a benchmark,
unless your proposed policy approach is an election commitment. When this is the case,
the Government has already committed itself to one policy approach in a public and
accountable way and no alternative options need therefore be considered.

Cabinet can also determine there is no need for options in the case of a policy matter
where there are special political, economic, military or other considerations.

Which is the best option?

Which option is more effective? Appropriate? Efficient? Which is the least costly?
Which one has the lowest regulatory impact?

All other things being equal, the policy option offering the greatest net benefit
should always be the recommended option.

Judgement is required. It's rare for all other things to be equal. But you must be
able to support your conclusions with clear thinking, logical argument and thoroughly
checked facts.
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Have you discussed the options with your Departmental
Deregulation Contact?

Your portfolio has a dedicated Deregulation contact who is responsible for leading
the Government's deregulation agenda in your department. Work closely with them
on every RIS as they can provide assistance in identifying opportunities for offsetting
increases in regulatory compliance costs.

Does one size fit all?

Sometimes a mix of options should be considered. Different groups—especially small
businesses—experience regulation differently while others present less compliance
risk. Have you considered whether a mix of policy options would be more effective
and efficient? For example, small businesses are disproportionately affected by many
regulatory burdens because the extra workload of new obligations tends to be spread
among fewer people. If a group is less likely to present a risk or the risk is smaller,

you should consider whether they should be exempt from the new regulation, or be
subject to a simpler, lighter touch approach.

The most important policy option: the non-regulatory option

When analysing the non-regulatory option, ask yourself: “What would happen if we
didn't introduce any new form of regulation?”

There may be good reasons for regulating, but these must be weighed against
not regulating.

Don't treat this option lightly or consider it a token gesture. It is mandatory to give it
serious consideration as a way of challenging you to broaden your thinking on the
policy options available to you.

Better enforcement of existing regulation

Sometimes better staff training, enforcement or a different management focus to
address cultural, behavioural or systems issues can be an effective means of achieving
your outcome. Always assess the potential for improving policy outcomes with better
enforcement of the rules already in place.

Remember too, that people can have poor awareness of their obligations. Better targeted
education can be a useful tool in achieving your objectives
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Light touch regulation

As a policy maker, you can choose to be less prescriptive and give discretion to regulated
parties on how they can act. Principles-based regulation allows maximum flexibility
among affected groups as to how they achieve compliance. For example, where a market
operates inefficiently, light touch regulation might lay down rules for the participants

on how to agree on prices. More heavy-handed regulation might involve government
determining the price itself.

It is often possible to achieve regulatory ends by non-legislative means, such as binding
or non-binding guidelines on market participants. Light touch regulation should be
implemented to ensure those affected understand their legal rights and obligations
otherwise the regulation may not be effective.

Self-regulation

This consists of industry-written rules and codes of conduct enforced by the industry itself.
Where industry participants understand and appreciate the need for self-regulation, this
can be a good option.

Any red tape resulting from self-regulation is usually minimal and often administered
sympathetically by the industry. Self-regulation is a good option where the consequences
of market failure are low and the market is likely to move towards an optimal outcome
by itself.

Self-regulation is not a viable option if an industry has no incentive to comply with its
own rules. In some cases, self-regulation may create public concern, where, for example,
perceived conflicts of interest could threaten safety, such as in food-handling, healthcare
or aviation. Self-regulation should be approached carefully where previous attempts to
achieve compliance or penalise non-compliance have failed.

Quasi-regulation

This approach covers a wide range of rules or arrangements that are not part of explicit
government regulation, but nevertheless seek to influence the behaviour of businesses,
community organisations and individuals. Examples include industry codes of practice
developed with government involvement, guidance notes, industry-government
agreements and accreditation schemes.
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Co-regulation

This describes a solution where industry develops and administers its own arrangement
and government provides the underpinning legislation to enforce it. Such legislation can
set out mandatory standards, but may provide for enforcement through a code overseen
by the industry.

Explicit government regulation

So called black-letter law, this comprises primary and subordinate legislation and is
probably the most common form of regulation. It is usually used as a regulatory tool
where there is a high perceived risk or public interest and achieving compliance is seen
as critically important.

Where you rely on this form of regulation, ensure it is drafted in plain language and
applicable requirements on sunsetting are observed.

Alternative instruments

With each of these regulatory options, there may be alternative instruments available to
address the problem or issue set out in a RIS. Alternative instruments can include:

No specific action—that is, relying on the market in conjunction with existing
general liability laws (e.g. negligence or breach of contract) and insurance laws.
Information and education campaigns, including product labelling or media
campaigns.

Market-based instruments including taxes, subsidies, tradeable permits,
performance bonds and tradeable property rights.

Pre-market assessment schemes, such as listing, certification and licensing.
Post-market exclusions like bans, recalls, licence revocation or negative licensing.
Service charters.

Standards, which may be voluntary, compulsory or performance-based.

Other mechanisms like public information registers, mandatory audits and
Quality Assurance schemes.

RIS requirements apply to the development of standards used for regulatory purposes,
even if they have been developed by Standards Australia or other third parties.

If any of the options involve establishing or amending standards in areas where
international standards already apply, you should document whether, and why,
the standards being proposed differ from the international standard.

Agencies should also consider opportunities for trans-Tasman regulatory alignment as an
option for lowering costs or delivering benefits to Australian and New Zealand businesses.
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Applying Behavioural Insights to Regulatory Design

Behavioural insights can be used as a tool to support the development, evaluation and
iteration of policy options. As a starting point, it's important to understand the drivers
of the behaviour you hope to change, particularly when the regulation is aimed at
individuals. This will help you identify appropriate policy options.

In some circumstances, behavioural insights can offer an alternative to regulation.
‘Nudges' can cause people to voluntarily change their behaviour in response to small
changes in their environment. You could consider whether a nudge (such as a timely
reminder or a default setting) could achieve your desired outcome without imposing
new mandated requirements.

If you do select regulation as the most appropriate tool, behavioural insights can
help you design more effective regulation by making it easier for people to comply.
The OECD outlines three behavioural insights principles which have been used to
support regulatory design:

Simplify the actions and information to support your audience with compliance;
Utilise default options to support decision-making; and
Incorporate visually engaging messaging to highlight appropriate behaviours.

Many government agencies have established behavioural insights teams to
support policy makers with the application of behavioural insights. Contact your
respective behavioural insights team for more information and support. You can
also visit https://behaviouraleconomics.pmc.gov.au/,
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In this section of the RIS you must:

A

Identify who is likely to be affected by each regulatory option and assess,
where significant, the economic, competition, social, environmental or
other costs and benefits as well as how those costs and benefits are likely
to be distributed.

Where relevant, quantify both the benefits and costs (including
regulatory costs) of your policy proposal and alternative options
on businesses, community organisations, individuals, the broader
community, the environment and Government to a level of detail
commensurate with its impact.

Analyse qualitative impacts as well as quantitative impacts.

Provide information on applicable international standards and whether
the policy proposal differs from or adopts those standards.
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Who is affected and what is the impact?

Measuring the net benefit of each policy option requires all of the costs and benefits

to be taken into account. At a minimum, your RIS should attempt to quantify all highly
significant costs and benefits. All assessments of costs and benefits, whether quantitative
or qualitative, should be based on evidence, with data sources and assumptions

clearly identified.

Business impacts can include:

Market intervention. The cost to business of changed market parameters such as
entry rules, banning of products, competition arrangements, capital requirements
or sources of supply.

Paperwork requirements. The administrative cost of complying with or reporting
on aspects of business such as a grant, training package or in many cases, simply
supplying statistics to government agencies.

Regulatory stipulations. The cost to business of changes in the design, production,
distribution, pricing or marketing of a product or service as a result of government
rule-making.

Community organisations can be impacted by:

Consequences of policy change. Regulation in sectors where not-for-profit
organisations deliver services, for example, welfare, can have far-reaching
implications for an organisation’s effectiveness.

Grant and other funding conditions. Paperwork and other activity associated
with applying for, administering and reporting on the use of grants.

Individuals and households experience impacts directly and indirectly, for example:

Higher input costs for goods and services. Regulation can increase prices through
a range of effects, such as through stipulations on product design, marketing

or distribution.

Market intervention. Restrictions on competition, market entry or access can have
implications for supply and demand with detrimental impact on prices, choice,
quality and availability.

Increased compliance effort. The behaviour of regulators, whether in day-to-day
dealings with the public or the design and delivery of services, can impose a range
of costs on people who deal with government.
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Community and environmental impacts can include:

Economic effects. Regulation can affect employment levels, wages, consumer
sentiment, market competition, trade and economic growth.

Public health and safety effects. Improvements in health and safety, such as
policies aimed at reducing workplace injuries, may have costs in the short term,
but provide benefits over the longer term.

Environment. Environmental degradation or pollution levels can be affected
by policies. These may be affected positively or negatively even by policies not
specifically targeting environment outcomes.

Impacts on Government include:

Administration of regulation. The cost to government of developing, administering
and enforcing regulation.

What are the costs of regulation?

New regulations often have costs: that is, something that makes individuals, businesses
or the community worse off. These costs can generally be expressed in monetary terms,
and it is the policy maker's job to provide the decision maker with a fair and balanced
assessment of these costs.

The process of estimating the costs of regulation requires analysis of each of the
following questions.

Business impacts

What kind of businesses are we talking about? How many are there?

What products or services do they deliver? What industries are they in?

How many people do they employ and how long have they been in business?
Where are they based?

How likely is it any new costs will be passed on to consumers? You should show
both the direct cost to business and the anticipated amount to which this is
likely to be alleviated by being passed on to consumers.

How well prepared are the business owners to cope with new regulatory
requirements? Are they represented by an industry association?

Do any options require changes in production, transportation or

marketing procedures?

Are there regulatory compliance burdens imposed on businesses? For example,
administrative costs associated with complying and/or reporting on regulatory
requirements, or costs associated with delivering the regulated outcome

being sought.
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Are there cost recovery charges imposed by the Government on businesses (or
community organisations or individuals)? What is the value of these charges??

Give small business special consideration. Are there special burdens on small
business arising from the fact they often lack the required specialist legal,
accounting or HR skills in-house? Does the proposal disproportionately affect small
business? Does the analysis adequately take into account the different impacts on
small businesses of different sizes, types and locations?

Community organisation impacts

What sectors do they operate in? Are they large or small?

What kinds of activities do they undertake? Do they deliver services on behalf
of government?

Are they represented by a peak body?

Individual impacts

Who are the people or households affected? How many are there?

Why are they affected? Will the burden fall on those who can least afford it?
What type of households do they live in? Where do they live and work?

How old are they? Are there cultural issues you need to take into consideration?
What understanding do they have of the policy issue you are dealing with?
Are they organised into any representative entity?

Community/Environment impacts

Does the proposal shift costs from one cohort to another?

Are employment levels affected - will levels be reduced?

Does the proposal reduce economic growth? How?

How is the health and safety of individuals or communities impacted?

What environmental assets are affected? Is there any degradation or pollution
likely as a result?

Impacts on Government

What is the impact on all levels of Government of developing the regulation?
Are education camipaigns necessary to provide information to affected
stakeholders?

How will information be collected and collated?

Will the regulation require enforcement? Who will do this? Will inspections
be required?

Does eliminating regulation at one level of government, shift costs or risks to
other levels of Government or the community?

3 Further information on cost recovery charges can be found in the Australian Government
cost recovery guidelines and the Commonwealth Programmes guidance note.
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Estimating regulatory compliance burden

Regulatory compliance burdens are a subset of the broader costs in an impact
assessment, but should be readily identifiable in your RIS. The Regulatory Burden
Measurement framework must be used to estimate the regulatory compliance burden,
and the specific calculations should be made using the Regulatory Burden Measurement
tool (available at https://rom.obpr.gov.au) or using an equivalent method agreed by

the OBPR.

As you work through your burden estimates, keep these points in mind:

Ensure your data sources and calculation methods are transparent, that any
gaps or limitations in the data are discussed and your assumptions are disclosed
in every case.

Regulatory obligations to transfer money to government—such as taxes

and levies—should not be included in your estimate of regulatory burden
(though these should be part of the broader impact analysis).

Here are some guestions to consider as you seek to estimate regulatory burden:

Have you checked your costings with industry associations or peak bodies to see
if they support your estimates?

Do you have examples of costs of previous, similar regulation? Are there any
academic, consultant studies or audits to provide further support for your costings?
What are the drivers of cost? Are there ways of designing or implementing the
policy to minimise the impact on those drivers?

Are there any other hard-to-quantify costs the decision maker should be taking
into account? For example, regulation can be used to allocate risk to those in
society best placed to manage it. Regulation can be used to clarify rights and
responsibilities. Concepts of fairness and equality can be difficult to evaluate in
dollar terms, but if they are significant, you should find a place in your overall
analysis to assess their contribution to net benefit.

Will there be indirect effects? If you impose obligations on one group, will they
simply pass those costs on to others or impose their obligations on customers or
suppliers? If so, how will these indirect impacts alter the net benefit?

The Regulatory Burden Measurement framework guidance note can provide additional
assistance and advice on quantifying regulatory compliance burden.
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What opportunity is there to offset the cost of regulation?

Where your proposal leads to higher regulatory compliance burdens, you need to
actively investigate opportunities to offset these burdens among the affected sector(s)
and summarise the outcome of this in the RIS. The Regulatory Burden Measurement
framework must be used to quantify offsets presented in the RIS. If it is not possible to
offset the burdens in the affected sector(s), you should target offsets more broadly within
your portfolio.

Your certification letters (see Submitting your RIS for assessment) also need to identify
the offsets, or alternatively, where it is not possible to identify offsets, outline the process
undertaken in attempting to find offsets. You should connect with your departmental
Deregulation contact who can assist you with this task.

What are the benefits of regulating?

The point of imposing regulatory costs is to achieve some form of desirable policy
outcome. It's critical you estimate these beneficial outcomes as part of your analysis.
Regulatory benefits can often be harder to measure, but it's critical you have a workable
and valid estimate to support your analysis. For example, your policy proposal might
involve a road safety initiative where the benefit is the avoidance of lives lost: hard to
estimate, but important nonetheless. Examples of other potential benefits are too
numerous to list here, but in assessing the positive impacts of various policy options,
consider questions like these:

Does your proposed policy result in a better or wider range of government services,
even though they might come at a greater cost?

Will your proposed policy result in improved competition, lower prices, availability
of better products, improved productivity or the creation of new jobs?

Does the resultant reduction in risk or improvement in safety of your regulation
have an economic benefit that will be felt in the community? Is the benefit likely to
be immediate or will it only emerge over the long term? Have these benefits been
modelled and have the models been independently reviewed or tested?

Who do the regulations benefit? Are the benefits real, tangible and meaningful or
are they unimportant to the affected groups?

Are there windfall gains to any group that you need to note in the analysis? Are the
identified benefits distributed fairly or are there equity issues to be considered?

Do the proposed options represent such a significant saving to government that
business and the community will regard the costs as worth bearing?

Do the proposed options reduce the regulatory compliance burden?

By how much?
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What is the net impact?

At its core, the RIS process challenges you to answer two important questions:

Is it better to do something rather than nothing? Will a policy intervention improve
the situation significantly or will the cost of intervening outweigh the advantages?
Is the recommended policy option better than the other ones proposed? Provided
you have identified all the available and viable options, will this one deliver the best
net outcome?

Comparing the costs and benefits of each proposed option requires rigorous and
logical analysis in support of your conclusion. Assess the net benefit—overall benefit
minus costs — to the current status quo. Ensure the effort and expense required is not
in-commensurate or disproportionate to the problem you are trying to solve.

Keep in mind, many studies have shown the capacity of humans to habitually
over-estimate potential benefits and under-estimate potential costs.

Distributional Effects

The distributional effects of each option are also important in determining the overall
outcomes for the commmunity. Distributional analysis is necessary when a policy proposal
is likely to have a significant impact on different groups or when the proposed policy has
an explicitly redistributive objective.

Your analysis should include all the information available to ensure that decision-makers
are aware both of the identity of the groups likely to gain and to lose as a result of
government action, and of the nature and size of the gains and losses.

The types of distributional effects you should consider in your analysis include, gender,
age, Indigeneity, disability, and regional. The extent of analysis should be commensurate
with the significance of the distributional impacts and relevance of those to the
decision maker.

For more information on assessing distributional effects, see the Distributional Analysis
guidance note.

Are there any competition considerations?

If your proposal is likely to restrict competition, your RIS must demonstrate benefits

that outweigh the costs and that no alternative means of achieving the same objective

is available. This is required to meet the Commonwealth's commitments under the
intergovernmental Competition Principles Agreement, designed to promote competition
and established by COAGC in 1995.
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Incumbent businesses and entry of new business

Will your proposed regulation affect existing firms differently, altering competitive
relations between them in a way that would reduce the intensity of competition in the
market as a whole?

Will it restrict entry for certain new businesses? What is the likely degree of this restriction and
is it likely to significantly reduce competitive pressures in the longer term?

Would your proposed regulation result in changes to:

the ability of businesses to provide a good or service?

requirements for a licence or permit as a condition of operation?

the ability of some types of firms to participate in government procurement?
costs of entry to, or exit from, an industry?

geographic barriers for businesses?

Prices and production

Will the regulation raise prices by imposing new costs on producers? Will it facilitate
information exchange among producers, raising the prospect of collusion?

Would your proposed regulation:

control or substantially influence the price at which a good or service is sold?
alter the ability of businesses to advertise or market their products?

set significantly different standards for product/service quality?

significantly alter the competitiveness of some industry sectors?

The quality and variety of goods and services

Does the regulation include minimum standards that will reduce the range of
price-quality combinations available in the market? Is it likely to reduce product
variety by restricting the entry of new firms?

Will it place limits on:

the ability of consumers to decide from whom they can purchase goods or services?

the mobility of customers to move between suppliers of goods or services

by imposing high ‘switching’ costs?

information available to consumers that decreases their ability to choose effectively
between competing businesses?

What if the issue is market-sensitive?

As you consider some of the questions about costs and benefits, you may encounter
sensitive issues that may limit your capacity to consult openly with affected groups.

INn Most cases, transparency and openness is paramount, however some policy questions
require sensitivity. Think carefully about how and when consultation takes place and how
much information you can share—and with whom.
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In this section of the RIS, you must:

Explain the purpose and objectives of consultation.
Outline the plan for conducting consultation.
Outline the principal views of stakeholders.

Summarise the areas of agreement as well as areas of difference.

N N N N N

Describe how the proposal has been modified to take account of
stakeholder views, or why dissenting views have not been adopted.

In the event your policy proposal is market sensitive, or if you believe open
public consultation may compromise your policy analysis, you should
discuss your consultation options with OBPR at the earliest opportunity.
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Proper consultation delivers better outcomes

There are many reasons why you should consult in advance of a policy decision. Common
courtesy is one; not to mention being confident you haven't missed something important
in your analysis. But there are other reasons why consultation can make an important
contribution to the success of your policy proposal.

Understanding the attitudes and likely reactions of the people affected

If you have useful insights into how people are likely to react to your proposal, you may
be able to tailor an implementation or evaluation strategy to address their concerns or
suggestions.

Making sure every practical and viable policy alternative has been considered

Decision makers can choose between policy options more confidently if they know every
viable policy option has been considered. Whether through local knowledge, deep or
specialised experience, sometimes the people closest to the problem can suggest useful
ways to solve it.

Confirming the accuracy of the data on which your analysis was based

It pays to disclose your sources of information and the assumptions you have made.
Consulting affected groups lets you check that your conclusions are based on a solid
foundation. Consultation also provides you with useful input on the real costs and
benefits of policy proposals to test the accuracy of your own estimates.

Ensuring there are no implementation barriers or unintended consequences

The experience of business people or community group leaders can be invaluable in
understanding how a market or a community sector really works. If your policy analysis
has not considered how the market might behave in the real world, talk to people with
hard-won experience. It may be a way to avoid serious negative consequences.

Affected groups will feel you have listened and considered their views

Consultation is not just being polite or courteous. People need to know that

their opinions count on matters that affect them. It may not even be possible to
accommodate the views that emerge from consultation, but your policy decision
may gain greater acceptance if you demonstrate your decision was based on an
understanding of the full spectrum of community views and that the decision maker
had available to them a faithful reflection of the full range of stakeholder views.

Use the right consultation tool for the job

Transparency can encourage genuine dialogue and build trust in the policy process,
but in order for your consultation to be credible and effective, you need to engage with
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stakeholders in a way that is relevant and convenient for them. You also need to give
stakeholders time to consider the information you give them and time to respond.

Social media can be a good way of generating discussion and feedback, but it isn't
the only way and it may not be appropriate for certain groups. Tailor your consultation
process to the needs and characteristics of your audience and ensure the resources
devoted to it are commensurate with the significance of the issues. And remember:
the people you consult may have families, businesses and other calls on their time.
Make sure your consultation schedule is respectful of their constraints.

Four options for consulting stakeholders

Make sure your consultation plan isn't an afterthought. Professional policy makers should
already have well established lines of communication with stakeholders as part of their
daily work. Policy consultation should be a natural extension of those relationships,
although it's normal for some policy matters to be highly contested, controversial or
market sensitive.

Whilst open and comprehensive consultation should be your aspiration, in certain
circumstances being too consultative can compromise your policy goals. Judgement may
be required to strike the right balance between being consultative and being decisive.
This is why there are four consultation options available to policy makers.

Full public consultation

You should treat this as the default form of consultation. Although it can take
many forms, full consultation brings the benefit of encouraging openness and trust
in a decision making process.

Targeted consultation

When your stakeholder group is in a small geographic area or other well defined
category, targeted consultation may be the most cost effective way of achieving your
objectives. If consultation identifies a policy option you had not previously considered,
you may need to revisit your analysis.

Confidential consultation

Sensitive issues may require discreet handling of the process of consultation. This may e
because of the sensitivity of the issues, or to avoid triggering needless concerns, confusion
or other unintended consequences.

Post-decision consultation

The final option available to you is to not consult upfront, but instead to ensure

your analysis is as robust as possible, proceed to a decision and then discuss the
implementation and evaluation of the decision with affected stakeholders. This may be
because of the market sensitivity or controversial nature of the issue. This approach to
consultation is not without its risks and should be weighed carefully.
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When is it appropriate?

What forms can it take?

.5 This is the default approach. Public meetings and briefings.
E When transparency and public Calls for submission.
§ accountability of decision making is the Industry or sectoral meetings and briefings.
§ most important priority. Direct communications to affected entities.
L When the integrity of the decision Media and advertising.
E process will not be compromised by early Large scale social media activities.
% public scrutiny. If consultation identifies a policy option not
w previously considered, revisit analysis.
.5 When an affected group of stakeholders is Face-to-face meetings, telephone calls or
E in a small or well defined geographic area doorknocking of affected people.
4 or business sector. Other direct commmunications to
§ When consultation should be contained so affected entities.
o that effort is not wasted involving Small scale social media activities.
g unaffected parties. Direct public engagement of peak bodies or
lt_'i other representative groups.
If consultation identifies a policy option not
previously considered, revisit analysis.
'5 When the sensitivity of the issues requires Narrow or in-camera consultation of select
E that you gauge public sentiment or groups of opinion leaders or peak bodies.
2 inform affected entities discreetly without Quantitative research into the general views
§ needlessly triggering widespread concern, and likely responses of affected entities or
® anger or confusion among affected areas in which two-way dialogue is
E households or businesses. not sought.
2 Alternative forms of consultation must be
§ followed by broader post-announcement
consultation on transition or implementation
issues.
If consultation identifies a policy option
not previously considered, revisit analysis.
.5 When the decision is highly market sensitive OBPR approval must be obtained before
E and some could gain unfair advantage from this consultation option can be exercised.
§ being consulted. Consultation can take any of the above
§ When an issue has already attracted forms, but takes place after the decision
5 significant and prolonged public maker has made the decision.
2 debate and consultation serves no Consultation seeks detailed dialogue
-$ useful policy purpose. with entities on transition and
'g' When open public consultation could implementation issues rather than on
a

compromise the confidentiality of cabinet
deliberations or good decision making.

the policy decision itself.

If consultation results in material changes to
the policy proposal, the proposal should be
returned to the decision maker for further
consideration.
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As a rule, the best consultation processes are:

Continuous

Relationships with stakeholders should already exist. If you are seeking out people
to discuss your policy proposal when developing your RIS, you're missing the point.
Build consultative relationships whenever the opportunity presents itself, not merely
when you need them. Be mindful of when RIS documents are publicly released and
proactively advise consultation groups as a courtesy.

Broad-based

Consultation should capture the diversity of stakeholders affected by the proposed
changes. This includes diverse business interests as well as segments of the wider
population. State, territory and local governments are also stakeholders in some cases,
as are many government agencies. Always consult with other regulators who have
similar policy responsibilities to yours across the same jurisdiction. This will identify any
overlapping regulatory functions and give you an opportunity to streamline or avoid
creating a cumulative regulatory burden.

Accessible

Channels for consultation should be relevant to the groups you are consulting with.

You should consider strategies to assist stakeholders who might be significantly impacted
by your policy but do not have the resources and/or the ability to prepare a submission

or response. Agencies should be able to respond promptly to queries from stakeholders.
This could be facilitated by the use of social media, inbound calling numbers or
face-to-face meetings.

Not burdensome

Remember: many people you wish to consult have full time jobs or business
commitments, especially small business proprietors. Don't make unreasonable demands
of people you wish to consult or assume they have unlimited amounts of time to

devote to your consultation process. If your stakeholder group is the subject of frequent
consultation efforts, try consulting jointly with other agencies to minimise the burden

on stakeholders.

Transparent

Agencies should explain the objectives of the consultation process and the context
in which consultation is taking place—be careful to explain when and how the final
decision will be made. Feedback should be welcomed and responded to, even if it is
not adopted. Dissenting views need not be accommodated, as long as they are dealt
with respectfully.
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Consistent and flexible

Consistent consultation processes show you are an experienced and professional
public servant. But don't be a slave to process if there is a simpler way to consult in
the circumstances.

Subject to evaluation and review

Agencies should evaluate consultation processes to ensure ongoing relevance
and effectiveness.

Not rushed

When you provide detailed information as part of a consultation, people need time

to understand it, consider it and respond. Give people as much time as is reasonable to
absorb the information you provide and gain a proper understanding of the issues so
they can offer a considered view. Depending on the complexity of your proposal,

this could be as much as 60 days but should not be less than 30. Even then, this is
likely to be less time than you had to develop the policy. Rushing the process is unlikely
to win the trust or respect of stakeholders.

A means rather than an end

Use consultation as a way to improve decisions, not as a substitute for making decisions.
One more thing: it is not uncommon for legislation to set out an agency’'s obligations to
consult stakeholders in the course of introducing new policies or effecting change.
Where this legislated obligation exists and all relevant requirements for consultation

are met, then there is no need for further consultation as part of a RIS process.

If you're unsure about your consultation options, speak to OBPR as early as
possible.
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In this section of the RIS, you must:

2 Describe what you learned from consultation.
7 Indicate which of the identified options you are recommending.
2 Explain the decision making process and clearly outline any:

7 caveats or qualifications

72 assumptions

2 unresolved issues

2 weightings applied to evidence or arguments.

The Australian Government Guide to Regulatory Impact Analysis



If you put in the effort up front, this part should be easy

Your RIS must recommend a preferred option from among those presented
and analysed.

Take into account the costs and benefits. The option with the highest net benefit should
always be your recommmended option, though in every case the reasons for your choice
must be transparent and defensible.

Any areas of uncertainty must be weighed openly and honestly. Any assumptions
you have made must be disclosed, discussed and assessed for their impact on the
final decision.

This section must also cover what you learned by consulting stakeholders. Were your
assumptions validated? Did your estimates of potential regulatory costs pass muster?
Did stakeholders suggest any alternative policy approaches that you hadn't thought

of? Were you able to find acceptable solutions to any of the problems identified? Is your
preferred option generally supported, or are there going to be problems implementing it?

Caveats relating to methodology, estimates, limitations of your analytical techniques
or issues of data quality must be disclosed and any potential for them to have affected
your conclusions must be acknowledged and assessed.

You should be clear about how the impact of your preferred option will be distributed
across the community. Where will the burden fall? Is there anything you can do to
mitigate the burden?

You should also consider how best to convey this information to decision makers.

The form of language in any policy recommendations must reflect these underlying
uncertainties, not by hedging your bets or failing to choose an option, but by making a
confident recommendation explicitly taking any uncertainties or ambiguities

into account.

Good decision making relies on honest and thorough analysis.
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In this section of the RIS, you must:

2 Discuss any implementation challenges you may face in this
policy proposal.

7 Assess the implementation risks: their likelihood, consequences
and management.

7 Outline transitional arrangements in moving from one policy to another.

2 Describe how the performance of your policy will be monitored and
evaluated against its objectives, during and after implementation.
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Writing an implementation plan

It's essential to have a clear implementation plan for delivering your proposed
policy option.

An implementation plan creates a shared understanding among those who will
bring your project to life and ensure its success.

There should be a clear line of sight from the Covernment’'s objectives to the expected
outcomes and benefits.

You should identify implementation challenges, timeframes and project phases.
This is even more important when a project intersects with other regulations, policies or
projects.

Identify resourcing and governance arrangements so everyone knows which decisions
can be made by whom.

Include a clear plan for bringing stakeholders along with you. Risks must be clearly
identified, their likelihood assessed and consequences considered.

Writing an evaluation plan

It's essential to have a plan for how you will monitor and evaluate your proposed
policy option.

Evaluations can attempt to address many questions but key issues include: how well the
policy was implemented, whether the policy was effective and efficient in achieving its
intended outcomes, and whether the policy had differential impacts for different groups.

Even the best regulation should be periodically reviewed to determine if it is still
needed or could be improved. Changes in technology, demography, consumer
preferences or the introduction of other regulations can affect the relevance or
effectiveness of any set of rules.

Consider the effects of cumulative burden. In isolation, regulation may address the
current problem, but where it represents an accumulation of burden on a particular
industry/sector over a short period of time, it may render prior regulatory intervention
obsolete or unnecessarily burdensome.

Keep your vision fixed on the original objectives of the policy and perform regular
reviews to test if the policy continues to meet those objectives.

If you need help with these aspects of your RIS, contact OBPR at
Helpdesk-OBPR@pmc.gov.au.
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Use this checklist to ensure your RIS question is an example of good practice in
implementation and evaluation.

Have you put your intended policy outcome into words?

What does success look like and how will you get there?
What are the measures your performance will be judged by?

Have you collected enough benchmark data to assess whether your policy has had the
desired effect over time?

Who are the decision makers and how are they accountable?

Have you adequately considered governance?

Are the roles and responsibilities of each person, group or agency involved clearly
defined and documented?

Is there a shared understanding of who is responsible for each decision?

Are there reporting and review arrangements in place?

Are you keeping it simple? Don't allow project management processes to become
an end in themselves.

Are you able to manage problems proactively and escalate issues, risks and disputes to
the right person or body quickly?

Are your stakeholders adequately involved or informed about progress?

Do you have the right number and type of stakeholders? Not too many, just
enough to provide useful feedback and keep you on your toes?

How are you keeping them informed of progress?

Are you listening to stakeholders as well as talking to them? Ask them for ideas on
implementation or risk issues; if they are the right kind of stakeholder, they will have a
helpful view you might not have previously considered.

Are you on the lookout for risks and threats to success?
Remember: the aim is not to eliminate risk but to identify, assess and manage risk.
Be proactive in avoiding known risks and vigilant in identifying new ones.

Develop and maintain your risk management strategy in conjunction with stakeholders.

How will you evaluate your policy during and after implementation?

Plan from the start what will be measured, how it will be measured and by whom,
and why and who you will report this to. This includes identifying potential data
sources, and determining whether a data sharing agreement, ethics approval or a
privacy impact assessment would be required.
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Good evaluation questions include: How well was the policy implemented?

Was the policy effective in achieving its intended outcomes? Was the policy
efficient (that is, did it achieve its outcomes at least cost)? Did the policy have
different— or possibly harmful — effects on different cohorts? Has there recently
been an accumulation of burden on any one cohort culminating with the policy
being evaluated?

Evaluation should not passively consider the performance of the policy, but actively
monitor and question the ongoing need for the policy. Ask yourself if the policy
continues to perform a useful purpose. Is it still required or can it be done

away with?

Do you have the right amount and type of resources to implement your policy?

Look at people, financial and delivery resources across the life of the
implementation, not just whether you have enough to implement the
first stage of your policy.

Have you weighed up the costs of using different delivery mechanisms?
Make an informed choice on what resources will be required to deliver
your desired outcome.
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SUBMITTING YOUR RIS
FOR ASSESSMENT

As you work through the RIS questions, you can seek the informal guidance of
OBPR at any time.

You can submit your RIS for formal assessment by OBPR at two different stages
during its development.

These are the Early Assessment and Final Assessment stages.

EARLY ASSESSMENT

Submitting a RIS to OBPR for an Early Assessment provides you with an opportunity

to test the quality of the analysis in the RIS, ensuring decision makers are provided with
an appropriate level of information at that stage of the policy development process.
Where appropriate, publishing a RIS for consultation that has been subject to an

Early Assessment also helps to maximise the opportunity for stakeholders to comment
on the options and influence their final shape as the RIS is finalised.

An Early Assessment is undertaken once you have completed the first four questions
(including quantification of regulatory compliance costs) and planned your consultation
process. When you submit your RIS for Early Assessment, it must be signed off by your
deputy secretary, secretary or chief executive.

The decision maker must not have finalised any decisions about the preferred option
at this point.

OBPR will assess your partly-complete RIS with two important criteria in mind:

Is the information in your RIS proportionate to the stage of the process,
the problem being addressed and the options presented?
Do you have an appropriate plan for consulting those affected by your policy?

If the Early Assessment finds your analysis insufficient or your consultation

plan unsatisfactory, OBPR will advise on the areas that need to be addressed,
otherwise this could attract a detrimental assessment of your RIS by the OBPR
at the Final Assessment stage.

OBPR may also commment on whether you have considered all of the policy options
available to you.

It pays to remain in touch with OBPR throughout the development of your RIS to avoid
the RIS being assessed as insufficient: remember once a RIS is formally lodged with OBPR,
the Final Assessment will be published on OBPR's website following announcement of a
decision regardless of whether it has been assessed as insufficient or not.
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FINAL ASSESSMENT

The Final Assessment can only be done when all seven RIS questions have been
answered in full.

OBPR will assess your RIS against the question: Does the analysis support an informed
policy decision?

The Final Assessment is a two pass process.

In the first pass, OBPR comments on whether the RIS is consistent with the
Government's requirements and adequately addresses all seven RIS elements.

OBPR may comment on whether your RIS accurately reflects stakeholder feedback on
your policy analysis and whether the options considered reflect the full suite of policy
options available to you, including those suggested by stakeholders.

The OBPR will provide formal written comments within 5 working days if improvements
are required to the RIS and there is no limit on the amount of time you can take
between the first pass and second pass. You can draw on OBPR's advice at this time to
improve your RIS in any way. First pass comments are not published.

In the second pass, OBPR assesses the RIS and will respond in writing within five
working days. Your assessed RIS must conform to all applicable processes and have all
necessary inclusions, such as an appropriate consultation approach and a minimum of
three policy options, one of which must be a non-regulatory option.

Your RIS must not contain obvious errors; must have an appropriate level of detail; and
the depth of analysis must be in keeping with the size of the problem and potential
regulatory impact. As with other impacts, regulatory costs will be assessed for accuracy
but do not need to be agreed by OBPR in isolation. For any net increase in regulatory
costs, quantified offsets need to be presented in the RIS. Alternatively, where it is not
possible to identify and quantify offsets, your RIS needs to outline the process undertaken
in attempting to find offsets. These requirements will be considered by the OBPR when it
assesses your RIS, however quantified offsets do not need to be agreed with OBPR.

Portfolios must ensure each RIS gives genuine consideration to options put forward by
stakeholders through the consultation process. Your analysis must treat these options
as serious policy alternatives and ensure they are assessed equally against your original
policy options. If stakeholder proposals are not adopted, your analysis must offer a
thorough and transparent rationale.

OBPR can assess your RIS as insufficient if your analysis is poor or your process in
developing the RIS is poor (for example, consultation was inadequate for the significance
of the proposal).

Once OBPR assesses your RIS, you can proceed to the decision maker for a final decision
regardless of the outcome of the assessment, but be aware: OBPR will publish your

RIS and its assessment on the OBPR website. An insufficient RIS is likely to attract
unfavourable scrutiny.

For both of the two passes, your RIS must be certified by your deputy secretary, secretary,
chief executive or delegate prior to lodgement with OBPR. The certification letter
received with your RIS on the second pass will be published on the Department of the
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Prime Minister and Cabinet RIS Updates website (https:/ris.prmc.gov.au/) when the RIS
is published. Certification letter templates are available from OBPR.

If you have any concerns about OBPR's assessment of your RIS, you are always welcome
to discuss your concerns with the Executive Director of OBPR.

ASSESSMENT TIERS

RISs are assessed according to four assessment tiers: insufficient; adequate; good practice
and exemplary practice.

The tiers are designed to encourage you to produce RISs that contain analysis that is
above merely sufficient. You should aspire to a level of analysis whereby decision makers
can be confident a potential policy response has been thoroughly examined and
contains high quality analysis and is clearly and genuinely the best possible response
from the community's perspective to an identified policy problem.

In assessing your RIS, the OBPR separately assesses the quality of analysis in the RIS and
the quality of the process undertaken to develop the RIS.

Assessment Tier Description

Insufficient A RIS assessed as insufficient means the process and analysis
contained in a RIS is of poor quality and should not be used
as a basis for decision-making. An insufficient RIS triggers a
requirement for a post-implementation review to be completed
within two years of implementation.

Adequate Adequate means the RIS is sufficient for a decision, but contains
a number of shortcomings in its analysis and/or the policy
development process used to underpin the analysis, such as not
conducting a reasonable level of consultation.

Good practice A RIS assessed as good practice contains an overall good quality
analysis addressing the seven RIS questions and following an
appropriate policy development process commensurate with
the significance of the problem and magnitude of the proposed
intervention. A good practice RIS may contain a small number
of elements where the quality of analysis or the process followed
were not of exceptional quality and could have been improved.

Exemplary practice Exemplary practice RISs contain exceptionally high quality
analysis for each of the seven RIS questions, and the process
followed in developing the proposed policy and the RIS were
exceptional. Policy makers should aim to produce exemplary
practice RISs.
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SPECIAL CASES

Revenue raising and protection measures

A RIS dealing with revenue raising or revenue protection measures need only address the
best means of implementing the proposed measure. This is because a full cost benefit
analysis for revenue measures is not possible without also considering how the revenue
will be spent. Therefore, any RIS in this category does not need to address the first two
RIS Questions unless any revenue impacts are supplementary to a non-revenue policy
objective. Further, the third and fourth RIS Questions can be confined to options for
implementing the decision, since it is not relevant to consider a ‘do nothing’ option or
the option of raising revenue through an alternative means.

A RIS dealing with a measure to protect the integrity of an expenditure programme does
not need to consider how it is funded or how any savings might be used.

Prime Minister's exemptions

Only the Prime Minister can exempt a government entity from the need to complete
a RIS, and only then in very limited circumstances, namely:

When there are truly urgent and unforeseen events requiring a decision before an
adequate regulatory impact assessment can be undertaken.

Where there is a matter of Budget or other sensitivity and the development of a
RIS could compromise confidentiality and cause unintended market effects or
lead to speculative behaviour which would not be in the national interest.

If the Prime Minister grants an exemption, the agency will not be deemed as not having
met the RIS requirements. When the decision is publicly announced, it will be recorded
that the RIS was subject to a Prime Minister's exemption and the reason noted on the
Department of the Prime Minister and Cabinet's website (https:/ris.pmc.gov.au/).

If a decision to regulate results in legislation, the fact that an exemption was granted by
the Prime Minister needs to be noted in the explanatory material.

Where a Prime Minister's exemption is granted, agencies are still required to quantify the
cost of the regulation.

If time permits, analysis may be required to be undertaken before the decision is
implemented to establish a baseline for ex post evaluation of the decision. This analysis
will be provided to the OBPR, but will not be publicly released.

A Post-Implementation Review must be completed within two years of the
implementation of the decision for all matters covered by a Prime Minister's exemption.
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Costing extension

The Prime Minister may grant in writing an extension of time for completing the
quantification of regulatory costs for the applicable RIS (including for purely deregulatory
proposals). An extension may be granted if the RIS is complete apart from the costings
and the agency requires additional time to complete the costings. A minister wishing

to obtain an extension should write a letter to the Prime Minister explaining why an
extension is required for completing the quantification of regulatory costs.

When the policy decision is announced, the RIS will be published on the OBPR website
noting that the RIS is not yet finalised as the costs will be quantified at a later date.
When the costs are quantified, the OBPR will publish the costs on the OBPR website
noting that the RIS is finalised.

Independent reviews

A RIS is not required for a regulatory proposal where an independent review or

other similar mechanism has undertaken a process and analysis equivalent to a RIS.
Your deputy secretary, secretary or chief executive must certify the review has followed
a similar process to that required for a RIS and has adequately addressed all seven
RIS questions.

All regulatory costs must be quantified and either presented in the independent review
or the certification letter. OBPR does not assess the quality of analysis contained in the
independent review, but will assess whether the option(s) analysed in the independent
review are relevant to the regulatory proposal and whether the independent review or
certification letter identifies regulatory costs.

Agencies are encouraged to consult OBPR when preparing review terms of reference to
ensure that each of the seven RIS elements will be addressed.

Election commitments

A RIS covering matters which were the subject of an election commitment will not be
required to consider a range of policy options. Only the specific election commitment
need be the subject of regulatory impact assessment and in this situation, the focus
should be on the commitment (with reference to the status quo) and the manner in
which the commitment should be implemented.

Carve-outs

A carve-out is a standing agreement between the OBPR and a department, removing
the need for a preliminary assessment to be sent to the OBPR for certain types of
regulatory change. A carve-out can be used when anticipated regulatory changes are
minor and likely to occur on a regular basis.

Matters subject to a carve-out must be minor or machinery in nature. Carve-outs cannot
be applied to proposals where Cabinet is the decision maker.
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GLOSSARY OF TERMS

Administrative costs

Costs incurred in complying with a regulation that relate to record keeping, reporting or
other administrative processes or systems.

Business

Any organisation engaged in commercial, industrial or professional activities operating
under Australian law for the purpose of making a profit.

Burden

The cumulative effect of government regulation on business, community organisations
or individuals.

Business-as-usual costs

Costs incurred as part of normal business practices that would be undertaken regardless
of regulatory change.

Carve-out

A standing agreement removing the need for assessment of minor or machinery
changes that occur on a regular basis.

Community organisation

Any organisation engaged in charitable or other commmunity-based activity operating
under Australian law and not established for the purpose of making a profit.

Compliance costs

The direct costs incurred by a regulated entity to comply with regulation. Compliance
costs can be further categorised into administrative, substantive, or financial
compliance costs.

Consultation

The practice of advising stakeholders of an intention to regulate which involves
information sharing, dialogue and genuine consideration of feedback received.
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Decision maker

The authorised person or entity responsible for a decision in relation to a regulatory
proposal. This can include deputy secretaries, secretaries, other delegated officials,
chief executives, boards, ministers, the Prime Minister or cabinet.

Delay costs

The expenses and loss of income incurred through a lost opportunity caused by an
application or approval delay.

Disallowable instruments

Any regulation which, having been tabled in Parliament, is open to disallowance for a set
period, usually fifteen sitting days from the date of tabling. All new legislative instruments
are subject to disallowance unless they have been granted an exemption.

Financial costs

The fees and charges attached to a regulation that are payable to government.

Grandfathering

The practice of exempting a pre-existing entity or activity from a new regulation.

Impact

A positive or negative effect caused by regulation.

Individual

Any person subject to Australian law who interacts with government or is impacted
by regulation, and whose activities have an impact in Australia.

Indirect costs

Costs arising as a downstream consequence of regulatory changes. This includes changes
to market structure and competition impacts.

Light touch regulation

Regulation that provides greater discretion to regulated parties in how they can act.
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Machinery change

Consequential changes in regulation required as a result of a substantive regulatory
decision.

Minor change

Changes that do not substantially alter the existing regulatory arrangements.

Non-compliance costs

Costs associated with a failure by a business, commmunity organisation or individual
to comply with regulation. Examples include fines and court fees.

Non-regulatory option

A policy option which aims to achieve its policy objective without using any form
of regulation, as distinct from the status quo option.

Office of Best Practice Regulation (OBPR)

The Branch within the Department of the Prime Minister and Cabinet responsible
for providing advice to Portfolios on whether a RIS is required, providing feedback on
estimates of regulatory costs and assessing the adequacy of RISs.

Offset

A reduction in existing regulatory burden to ensure the regulatory cost of new regulation
is negated.

Opportunity cost

A benefit foregone by having to comply with a regulation.

Post-implementation Review (PIR)

A review conducted after a regulatory policy decision is implemented, normally to test
whether the regulation is performing as intended, is still relevant and needed.

Quasi-regulation

Any rule or requirement that is not established by a parliamentary process, but which
can influence the behaviour of businesses, community organisations or individuals.
Examples include industry codes of practice, guidance notes, industry-government
agreements (co-regulation) and accreditation schemes.
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Red Tape/Green Tape

The term in general usage for a process or other requirement of government perceived
to impose an unwelcome burden on business, community organisations or individuals.
Green Tape refers specifically to processes or requirements associated with environmental
or heritage protection.

Regulation

Any rule endorsed by government where there is an expectation of compliance.

This includes legislation, regulations, quasi-regulations and any other aspect of
regulator behaviour which can influence or compel specific behaviour by business,
community organisations or individuals. This includes red tape burden imposed by the
Commonwealth's procurement, grants and cost recovery frameworks.

Regulation Impact Statement (RIS)

A statement Commonwealth agencies must produce as part of the policy making
process when a decision is likely to have a regulatory impact on business, community
organisations or individuals.

Regulatory impact analysis (RIA)

The process of examining the likely impacts of regulatory proposals and the range of
alternative options.

Self-regulation

Rules and codes of conduct set up to regulate the behaviour of business or community
organisations that are put in place and enforced by the industry or sector itself.

Status quo option

A policy option in which all current policy settings remain as they are as the alternative
to regulating; as distinct from the non-regulatory option. A RIS must analyse the status
quo as a benchmark against which other options can be assessed.

Substantive costs

Any costs (not including financial or administrative) incurred to deliver the regulated
outcome being sought. They may take many forms, including the need for new plant
or equipment, building modifications, professional services or training courses.

Sunsetting

The practice of specifying a date at which a given regulation will cease to have effect.
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